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Q Now, under the second draft of the agreement, 
using Mr.Sinsheimer's language, when would vou have had to 
make $15,000 profit if you were going to remain in control 
of the business? 

A In the third calendar month of the measuring 
year we would have to earn at least $15,000 profit. 

THE COURT: What would the third calendar month 

be? 

THE WITNESS: June. 

THE COURT: In other words, you would have to 
make a profit of 15,000 in June? 

THE WITNESS. In the month of June; that is 

correct. 

THE COURT: All right. 

0 Under the language in the second draft did vou have 
any right to average profits? 

A There was no reference to any averaging. You 
have to make $15,000 in the third month and thereafter per 
month. 

0 Under the second draft was it your understanding 
that you had any right to take profits from the first t - 'O 
months and add them to June to reach a profit of $15,000? 

A There was r.o reference to the first two months 
other than they would not We counted. You would have to 
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make $15,000 in the third month and each month thereafter. 

TIIE COURT: You understood that neither the 
profits nor the lossses in the first two months would be 
counted? 

THE WITNESS: That is right, sir. 

TIIE COURT: You would just go to June, which was 
the third month, and if you make a profit of 15,000, as 
you understood the contract, you would stay in management; 
if you didn't, Plessey could take over? 

THE WITNESS: Would have the option to do so; 

yes,sir. 

THE COURT: Okay. 

Q That ’would be true even if you had made verv 
large profits in April and Nay? 

THE COURT: Vie have covered all that. It made 
no difference whether they made large profits or large 
losses. 

Q Looking at the last sentence of paragraph 5-D 
in the second draft, !'r. Kovar? 

A Yes, sir. 

0 What did you understand Plessey's obligation to 
be under that paragraph in the event that it assumed 
management control? 

A Could you repeat that ouostion, please? 
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(Question read.) 

A That if it assumed management control that it was 
its obligation to offer it to reach the maximum nrofit 
available during the measuring year. 

defendant's Exhibit P, Julius Lewis's language, 
his last sentence: 

"Plessey will continue the business in good 

faith and will maximize the profits for the measuring 

year." 

Now, in the second draft of the agreement it 
says "good faith'' but there is no language concerning 
maximizing profits, is there? 

A Mo,there is no specific language saving 'maximiz¬ 
ing profits"; that is correct. 

Q Now, between the time you picked up the second 

draft of the agreement from Mr. Dubin and the signing of the 
agreement on February 4, was there a meeting of the board 
of directors of ISL? 

A There was. 

Q At that board of directors meeting was there a 
discussion of the management control provision? 

A Yes, sir. 

n Could ”ou tr11 ur what the substance of that 

discussion was? 
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A I advised the board that the draft, as presented 
to ir.e by fir. Dubin, would require us to generate at least 
$15,000 profit in the month of June and each month there¬ 
after in order for us to retain active management. 

I also advised the board that Mr. Lewis had told 
me that he thought he had agreement from !tr. Dubin and/or 
Mr. Albert to an averaging provision, as he had explained to 
me over the phone on the day before when we reviewed this 
contract. 

0 Was Mr. Lewis in attendance at the board of 
directors meeting? 

A Ho, sir. 

Q Where was ’’r. Lewis? 

A He was in Pasadena until 12.30 Mow York time 
and then he was leaving for San Francisco. This board 
meeting took place, I believe, starting in the morning and 
ending in the afternoon. 

Q Where was the board meeting? 

A In Mew York City. 

Q Did Mr. Shapiro attend the board meeting? 

A No. 

O To your knowledge, was M r. Shapiro involved in 
the discussions with M r. Dubin concerning the management 
control provision? 
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A I don't recall that he was. I think it was just 
!lr. Lewis, but I don't recall. 

0 What did you report to the board of directors 
as being Julius Lewis's understanding of what Plessey would 
agree to? 

A That they would agree to the averaging provision 
so that commencing with the third month the obligation would 
be that we would average $15,000 per month thereafter so 
long as we didn't lose money in any three consecutive 
month period. 

Q Did the directors inquire as to what months those 
would be? 

A I am sure there war, a discussion on it. I don't 
know that they inquired. At that point we were talking about 
^ what the measuring year would be, so I am sure it would have 
come up, yes. 

Q Did any of the directors ask you how long you 
would have to reach the $15,000 profit level under this 
oral agreement with Plessey? 

A I am sure that they did. 

Q Do you recall what vour response was? 

A Well, it would have been that we would have June 
and July to reach an average. 

Q Did you explain to the directors that if vou had 
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less than $15,000 in June, that would be all right if you 
made enough in July so that the two months averaged $15,000? 
A It follows. That is what an average is, yes. 

0 Do you recall saying that? 

A I don't recall the exact words, Mr. .Maloney. 

I would think that that would have been discussed, but I, 
frankly, do not recall the exact words. 

Q Now, under this agreement with Plessey to change 
the language in the second draft, was there any agreement 
concerning the first two months of the measuring year; would 
that have changed? 

A Not at that point. If I understand your question 
correctly, we were saying what would happen comencing the 
third month. Everybody knew the first two months would be 
losses because we would have to get the money, we would have 
to go out and buy materials and then start to fill up the 
production line that had been emptied out because of the 
lack of money and that is why Julius said commencing the 
third month and I assume that is why the second draft said 
commencing the third month, because everyone knew the first 
two would be losses. 

Q On page C of Defendant's Exhibit K , I see the 

word "CPA arbitration .'' '.’as that an ad 1 i ti^ml 

provision that was discussed at the board meeting? 
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2 

A Yes, sir. 


3 

Q What was the arbitration provision to cover? 


4 

A Well, as I recall, the provision indicated that 


5 

the ISL management should act consistently with or comply 


6 

with policy directives issued by Plessey's board. However, 


7 

if it v/as going to cost us on the earn-out formula that we 


8 

would have a right to challenge it and to have that amount 


9 

deducted. 

• 


10 

Our board members, at least one of them, suggested 


11 

that there should be a provision in the contract indicating 


12 

how that kind of question, if it came up,would be resolved 


13 

and ry notes indicated that the discussion was that the 


14 

language called for an arbitration by a Certified fublic * 


15 

Accountant, someone who was recognized in the field. 


2 16 

Q So, if Plessey during the measuring year asked 


17 

you to do something, was it your understanding that you 


18 

would be obligated to do it? 


19 

20 

A To the extent that it v/as a policy directive of 

riessev, it would be my obligation, I think, to first 


21 

ruestion — to raise a question as to whether it would 


22 

affect the earn-out and if it could not be resolved in 


23 

terms of that, before doing anything that issue would have 


24 

to bo resolved. 5’o, T fiioss to answer vour eue-tion. 


25 

yes, ultimately once the issue v/as resolved as to what ”as 
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m 

2 

the financial effect of such action. 

n 

3 

Q That would be resolved by the arbitration provis¬ 

m 

4 

ion? 

fl 

5 

A That was the suggestion that we made, yes. 


6 

Q Was that suggestion incorporated in the final 

H 

7 

agreenent, Plaintiff's Exhibit 3? 

■ 

8 

A There was language to that effect; yes, sir. 


9 

THE COURT: All right, we will take our morning 


10 

recess. 


11 

(Recess.) 


12 

(In open court; jury present.) 


13 

THE COURT: You proceed, Mr. "alone''. 


14 

bY MR. MALONEY: 


15 

Q Mr. Kovar, just one more cuestion on paragraph 


16 

5-D. The first sentence says, "The present management 


17 

of ISL shall operate the business during the measuring 


18 

year and shall have the maximum freedom to operate the 


19 

business in a manner which will produce in the judgment of 


20 

such management the maximum profit available, provided, 


21 

however, that any policy directive issued by the directors 


22 

of Plessey shall be complied with." 


23 

Now, wasn't it your understanding that if 


24 

ri'' r "< v ' directed ’'O’.i te do someth:no, "mi had to do it? 


25 

A No, it was it” under standing that if I thouoht 
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or our nanageront thought that that was going to adversely 
affect our earnings potential, that prior to the commencement 
of any such action we v/ould challenge it and attemnt to 
resolve the issue as to how it would affect earnings and 
to what extent it would affect earnings. I thought it 
clearly said that. That should Plessey Propose anv 

course of action which would be detrimental, that prior 
to the commencement of such course that the question of 
how much the effect v/ould be v/ould be determined. 

Now, after that was determined, yes, then I 
v/ould comply with it. 

0 That would be the arbitration provision, namely, 
arbitrating v/hat the cost of the proposed directive from 
rlessey would be; is that correct? 

A In the event we couldn't agree, there was then 
the provision for arbitration, but, of course, initially 
it v/ould be between the principals as to v/hat the effect 
would be and, then, if v/e couldn't agree, it v/ould be sub¬ 
mitted to arbitration; yes, sir. 

Q Now, following the board meeting, who undertook 
to have the language of paragraph 5-D changed so that it 1 
reflected tr.c provision discussed at the board meeting? 

A I did. 

d rith whom did ' f ou discuss it? 

425 


southern oistrict court reporters u.s. courthouse 
EO l.EY square NEW YORK. N.V. CO 7 4580 











op 


Kovar-cross 


313 


A Mr. Dubin. 

Q Did you give .Mr. Dubin the language which should 
be incorporated in the final copy of the agreement, 
paragraph 5-D? 

A I suggested some language. I didn't give him 

any. 

0 At the board meeting did anyone attempt to v;ritc 
down the specific provision which you had asked Mr. Dubin 
to include in the agreement? 

A Only with respect to some language concerning 
arbitration. 

0 But with respect to the three-ronth averaging, 
did anyone at the board of directors‘meeting reduce that 
provision to writing? 

A Mo, sir. As I mentioned to vou, Mr. Dubin had 
indicated to me — excuse me, Mr. Lewis had indicated to me 
and I told the board — 

MR. MAL01JEY: Your Honor, I think we could move 
along more quickly if Mr. Kovar would just answer yes or 
no to some of these questions. 

THE COURT: All right. 

MR. McCOMMFLL: T think he has been responsive. 

THE COURT: T think he has been pretty responsive 
It is pretty conpij catt. a. 
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1 2 

What is the question again? 


1 3 

(Question read.) 


4 

■ 

TUT COURT: You can answer that yes or no. 


B 5 

A The answer is no. 


1 

Q Did you give Mr. Dubin any written language 


7 

| 

covering the three-nonth averaging provision? 


■ 8 

A No. 


1 9 

Q Did the language that ended up in Plaintiff's 


10 

| 

Exhibit 3, paragraph 5-D, accurately reflect the agreement 


B n 

of the parties? 


B 12 

A No. 


13 

1 

0 That language was corrected by Plaintiff's 


B 14 

Exhibit 4, Mr. Lewis's letter to Mr. Dubin, dated ^ebruar*' 


1 15 

18, 1970? 


16 

B 

A Yes, sir. 


■ 17 

Q Betv/een the signing of the contract on February 4, 


1 18 

1970, and the closingon March 2, 1970, do you recall whether 


19 

B 

any Plessey employees visited Barbados? 


B 20 

A Yes. 


I 21 

Q Which cnplovees were they? 


22 

| 

A Mr. Clarke, Mr. Crocker, Mr. Pcterl.'ev.’itt, and I 


■ 23 

believe Mr. Sweenev and I an not sure about Mr. Albert. 


B 24 

' You dor. * t r t ~ 11 *>t ''<■»*■ ’’t . ''.V <^rt n*"' to 


25 

| 

Barbados i ctween "ebruarv 4 and March 2, 1970? 


B 
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A No, I don't. 

Q Who was in charge of the manufacturing operation 
of the plant in Barbados in February, 1970? 

A The manufacturing manager was Mr. John Horstedt. 

Q Did Mx. Norstedt continue with ISL after the 
closing? 

A Ho, he did not. 

Q Was he terminated? 

A Yes, he was terminated, but it was voluntary on 
his part. 

Q He didn't wish to continue working for ISL? 

A He didn't wish to continue working for Plesscy. 

Q Tor Plessev? * ' 

A Correct. 

Q When was his resignation or termination effective? 
A The end of February, February 28, I believe. 

Q When had Hr. Ilorstedt told vou that he v/ould not 
continue on after the closing? 

A It was in the second week of February. 

Q Did you convey that to someone at Plcssey? 

A Yes. 

0 Wore you mailing efforts to replace Mr. Horr.tedt? 
n Ho, T vas not. 

C 1 Would you describe Mr. Ilorstedt's responsibilities 
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for the jury? 

A Mr. Norstedt was in charge of the manufacturing 
operations which included inventory and cost control and 
maintenance work. He was our manufacturing manager. 

Q Other than yourself, was there any employee of 
ISL who was senior to Mr. Uorstedt? 

“ Probably - r *Hourihan. ^ an trying to picture the 
organizational chart. In my absence I normally put Mr. 

Hourihan in charge. 

0 Leaving Mr. Hourihan and considering the 
manufacturing employees and the engineers, was Mr. Uorstedt 
in charge of all of those employees? 

•' k be would not have Leon in charge of the engineers, 
lie would have been in charge of all of the manufacturing 
operations and employees and would have reported directly 
to me. 

Q Who was in charge of the engineers? 

A Mr. Keppel. 

Q Who was Mr. Hewitt? 

A .Mr. Peter Hewitt was a manufacturing man from 

Plessey who was then employed at their Lisbon facility. 

0 Do you know what position he held at Plessey’s 
Lisbon facility? 
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facturing manager at the Lisbon facility. 

Q Was he the senior man in charge of that operation? 

A I think there was another man over him, but he 

would have been the No. 2 man. 

Q Did Hewitt come to Barbados with Clarke and 
Crocker? 

A No, he came down several days later. 

Q While ’lr. Clarke and Mr. Crocker were in Barbados, 
did you discuss with then the fact that Mr. Norstedt was 
leaving? 

A Yes, I did. 

Q Did you discuss the need for replacing him? 

A Yes, I did. * 1 • 

Q Did !'j. Clarke and Mr. Crocker make any offer to 

assist you in that respect? 

A They did. 

Q What was their offer? 

A To transfer Mr. Hewitt over to Barbados. 

C Take the No. 2 man fror their plant in Lisbon 
and allow him to replace Mr. Norstedt at your plant? 

A That is correct. 

Q By that tire did you have any other candidates 
for the job who could have replaced Mr. Norstedt? 

* o, s : . 
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Q Did M .r. Hewitt actually cone and assume Mr. 

Norstedt's position when M.r. Norstedt left? 

A Yes, he did. 

Q On Friday, Mr. Kovar, I think we wore discussing 

this question of whether or not goods which were returned 
and goods which were repaired and shipped back to the 
customers should be included in the monthly profit and loss 
statements; is that correct? 

A Yes, sir. 

0 Mr. Albert -suggested to M.r. Hour ihan that that 
should Le done? 

A That is correct, lie said that's the way Plessey 
did it and suggested that we should do the cane. 

Q Was it part of your agreement with Plessey that 
thos calculations would be made in calculating the monthly 
profit and loss during the measuring 'rear? 

A It was not part of the understanding as such, 

no. 

Q Would it be possible to determine whether or not 
IGL was averaging $15,000 a monthprofit without making a 
decision on whether or not to include those returns in 
the calculation? 

A Well, 7 thin) , Mr. ‘'alone”, the contract sooci- 
fies that the profit-loss computation would follow ISA's 
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normal practice so that this was not our normal practice, 
so I guess my conclusion would be that this would be 
excluded from the earn-out formula, but I don't know that 
anyone had a specific conversation with respect to the 
point that you have raised. 

Q Then, it is your position that in calculating 
the amount of profit or loss for any given month under IPL's 
past practice, those returns should not have affected in any 
way the profit or loss for a particular month? 

A I haven't taken a position on that point today. 

If you are asking re what my position is now — 

Q I would like your position in 1970. 

A I didn't have a position on that matter in 1970. 

Q There was never any discussion with Mr. Albert or 

*'r. Hourihan about whether or not these returns should affect 
the calculation of profit and loss during the measuring year? 

A Ho, sir; I don't believe there was. 
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(Defendant's Exhibit R marked for identification. 

(Defendant's Exhibit S marked for identification. 

Q I show you Defendant's Exhibit S and ask you if 
you can identify that document. 

A This would be a copy of the statement of profit 
and loss for January, 1970, as prepared by Mr. Hourihan, 
with backup sheets. 

MR. MALC»JEY: Your Honor, I offer Defendant's 
Exhibit S in evidence. 

TOE COURT: Any objection? 

MR. McC ONI TELL: No objection. 

TOE COURT: It may be received. 

(Defendant's Exhibit S received in evidence.) 

Q Mr. Kovar, I show you Defendant's Exhibit R 
for identification and I ask you if you can identify that 
document. 

A This is a copy of the balance sheet of ISL as 
of March 1, 1970, with also a statement of profit and loss 
for the month of February and year to date, 1970, with 
backup data. 

MR. MALONEY: Your Honor, I offer it in evidence. 

THE COURT: Any objection? 

MR. McCCSTNELL: No objection. 

(Jcicn— .w'c R rcct-ivea in evil. nee.; 
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Q Do you have any recollection of whether either 
Defendant’s Exhibit R or Defendant's Exhibit S were de¬ 
livered to Plessey at the closing on March 2th in Barbados? 

A I would doubt seriously that they were delivered 
at the closing. The January statement, the one identified 
as S, would have been given to them earlier, and the 
February statement probably wasn't available on March 2nd. 

Q Did you personally give the January statement. 
Defendant's Exhibit S — 

A No, sir. 

Q — to anyone from Plessey prior to March 2nd? 

A I personally did not, to my recollection. 

Q Could you tell the jury what the net operating 
loss for the month of January was as shown on Defendant's 
Exhibit S? 

A It shows $1608.12. 

Q In arriving at that net operating loss, did Mr. 
Hourihan include returned goods which were reshipped to 
customers in January? 

A He did. 

Q What effect wruld that have on your operating 

profit and loss? 

A Well, it voul * returns 

exceeded the returns from customers — the returns from 

434 


SOUTHERN OISTRICT COURT REPORTERS U S. COURTHOUSE 
FOLEY SQUARE NEW YORK N Y. CO7-4S80 





322 

rrohB Kovar-cross 

customers exceeded the products shipped back to the 
customer. In this case, the returns reshipped exceeded 
the returns received..So it would have increased the total 
sales for the month. 

Q Under your old practice, could you tell the 
jury what sales for January would have been reported on 
your January monthly statement? 

A 75,000. 

Q And by including returns back from customers 
and goods prepared and shipped back by the customer, how 
did that affect total sales for January?' 

A Increased it to 114,000. 

Q Which is approximately an increase of $40,000? 

A 41,000, correct. 

Q Mr. Kovar,is the cost of producing the product 

for the first time greater or lesser than just preparing 
a product which has been returned by the customer as de¬ 
fective? 


THE COURT: Well, you are generalizing in that? 

MR. MALONEY: Yes. 

THE COURT: Can you tell, as a general proposition, 
or does it vary? 

THE WITNESS: Well, it would have to vary. I 

v.oulu t.iir..; i-..»ir cj-nci-ny would have less time in 
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it than the production of the original product. 

Q How about materials, Mr. Kovar? 

A Unless you were scrapping the entire thing, 
you would only be replacing whatever materials were de¬ 
fective or had been damaged, so the material cost upon 
repair should be less than the original material cost of the 
product. 

Q It should be substantially less, shouldn't it? 

A As I say, it would vary. It should be less. 

Q Was it your practice to normally scrap the entire 
product that was returned by the customer for repair? * 

A It was not. 

Q Going back to Friday afternoon, when you told 
us that all of a sudden in November and December you received 
$150,000 of returned products — 

A I think I said I thought we had that in house 
and I don't know which months that they were returned. 

I don't know whether it was all December or November and 
December or some prior months. I couldn't say. 

Q This may have been cumulative, it may not have 
all come back in November and December? 

A I couldn't tell from the records you showed me. 

Q Do you have any recollection of how much of 

that product would have been scrapped entirely? 
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A No, sir. 

Q Going back to the January statement, if Mr. 
Hourihan had followed ISL's normal practice and not in¬ 
cluded returns or repairs reshipped to the customer, would 
the loss have been greater or lesser than $1600? 

A It should have been greater. 

Q Was Defendait'$ Exhibit S, the January statement, 
prepared for some specific purpose in connection with the 
agreement with Plessey? 

A No. It was the type of thing which we had 
attempted to do at all times. It wasn't prepared just for 
the Plessey agreement, it was prepared as part of the 
normal reporting procedure. . 

Q Going back to the contract, paragraph 10E, 
that we spoke about operating losses of $20,000 per month— 

A Yes. 

Q — would this statement have something to do 
with that paragraph, Mr. Kovar? 

A It certainly would have something to do with it. 

Q Why was this statement given to Plessey? 

A Because we were giving Plessey all financial 
records that we had available. 

Q And Plessey was to rely on this statement to 
decide whether or not you had lost more or less than 
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$20,000 in the month of January, isn't that correct? 

A That in my opinion, it is not correct. 

Q How was Plessey going to find out how much 
money you lost in January unless it was relying on this 
Defendant's Exhibit S? 

A By Plessey's own personal inspection of the 
records. 


Q Do you mean, Mr. Kovar, that you were not going 
to have your own accountant determine what the profit 
and loss was to see whether or not you were in compliance 
with this agreement? 

THE COURT: Well, wait, I think we are moving 
awful fast now. . 

MR. MALONEY: Well, I will withdraw the question, 
your Honor. 


Q To your knowledge, did Mr. Albert ever prepare 
a statement showing the profit and loss for ISL for 
January, 1970? 

A I am afraid I don't know what Mr. Albert prepared. 

Q Did you ever see any statement for the month of 
January, 1970, other than Defendant's Exhibit S? 

A I am not sure whether you would call it a state¬ 
ment. 


. yo a 


■ ’• o: 
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Kovar-cross 


- 2 

•hoved how much money ISL made or lost in the month of 


3 

January, 1970? 


1 

A Yes, sir, I saw a document in which Mr, Sweeney 


■ 5 

and Mr. Crocker and possibly others stated that it was 


6 

flj 

obvious would not meet projections for January and 


I 7 

February and that its losses would be greater. 


■ 8 

Q Could you tell me what document that is? Does 


9 

Mr. McConnell have it? 


1 10 

A Yes, and so do you. 


■ 11 

MR. MALCNEY: I would ask Mr. McConnel to produce 


12 

it. 


I 13 

MR. McCdJNELL: It is your document. I would 


■ 14 

be happy to offer it in evidence at this time as Plaintiff's 


15 

Exhibit 111. 


1 16 

MR. MALONEY: We have no objection, your Honor. 


■ 17 

S xx 

(Plaintiff's Exhibit 111 received in evidence.) 


18 

Q Could you tell me the portion of Plaintiff's 


1 19 

Exhibit 111 to which you are referring, Mr. Kovar? 


1 20 

A Yes, sir. 


21 

THE COURT: Before you do that, do I understand 


i 22 

this Exhibit 111 was prepared by defendant? 


1 23 

MR. McCONNELL: Yes, your Honor, It is a report 


b2 24 

on the proposed acquisition of ISL prepared by Plessoy. 


8 
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2 

Q Could you tell me what page of Plaintiff's 

3 

Exhibit 111 you are referring to? 

4 

A Unfortunately, the copy that I have doesn't 

5 

designate the page numbers as such, but you will note that 

6 

on the seventh page in there is a reference to January 

7 

results showing $111,000 sales, with a forecast loss of 

8 

$9,500, and then at the bottom of the page, comments on 

9 

the ISL budget for 1970: "The original budgetec figures 

10 

for January and February will not be met due to lack of 

11 

finance resulting in shortage of materials. Providing 

12 

additional funds are made available, the situation should 

13 

rapidly improve," That is the end of the quote on that 

14 

page. 

15 

Q I will let you refer to any other page you want. 

16 

but 1 would like to stay with this one for the moment. 

17 

As far as the January result, the document you just read 

18 

forecasts a loss of 9,500 United States dollars on sales 

19 

of $111,000? 

20 

A Yes, sir. 

21 

Q But on Defendant's Exhibit S, prepared by Mr, 

£2 

Hourihan, he has a loss of only $1608 on sales of $114,000. 

23 

Could you explain — well, withdrawn. Is that correct? 

24 

A Yes, sir. 

2u 

Q t . o . u j o j i jl . . v £ . * . : o < _ . •. . . . * v. .* . . , 
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Mr. Kovar? 

A I would like to look at a couple of these, if 
I may. 

(Pause) 

A Now, what was your question? 

Q Referring to Plaintiff's Exhibit 111, when did 
you see that document for the first time? 

A This weekend. 

Q Do you know who prepared that document? 

A It shows that it is prepared — 

Q By Mr. Clark and Mr. Crocker? Does that refresh 
your recollection? 

THE CCURT: He says he only saw it this weekend. 

A I thought there was a specific point in here 
some place that I saw. Inside there is a memo dated 
February 18th, signed, apparently, or noted that Mr. Clark 
and Mr. Crocker are the authors. 

Q Mr. Clark and Mr. Crocker had visited Barbados 
on February 18th, or thereabouts? 

A I think they were there the 16th, 17th and 18th. 

Q Do you have any knowledge of whether or not 
this is a report which they prepared based on that trip 
to Barbed op? 

A It so indicates that it is a report on the 
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proposed acquisition and refers to meetings that they 
held at that time, yes, sir. 

Q Do you know whether or not when Mr. Clark and 
Mr. Crocker was in Barbados in the middle of February 
Mr. Hourihan gave them a copy of the January statement. 
Defendant’s Exhibit S? 

A I would assume that he gave them all the infor¬ 
mation that is there. Whether it was typed in this form 
on that date, I really couldn't say. 

Q If I understood your earlier testimony, you 

said that Defendant's Exhibit S would have been prepared 
long before the closing on March 2nd, is that correct? 

A I don't believe I testified it would have been 
long before. It would have been some time in February. 

Q If it had been prepared by February 18, 1970, 
would Mr. Hourihan have given a copy of it to Mr. Clark 
and Mr. Crocker? 

A Yes, sir. 

Q If Mr. Clark and Mr. Crocker had been given 

a copy of Defendant's Exhibit S, why would they be fore¬ 
casting a loss of $9,500 for the month of January when this 
statement shows a loss of only $1,600? 

THE COURT: I guess vnu would hrve to p *' 1 -'. then 

on that. I cion’t know how he can answer that. I suppose 
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2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


people treat figures differently, but I don't know how 
this witness can explain what Mr. Clark and Mr. Crocker 
were thinking. 

Q Did you have any discussion with Mr. Clark and 
Mr. Crocker on the results for the month of January? 

A I am sure that we did. 

Q Do you recall discussing a figure of $9,500 
as a forecasted loss with them? 

A I do not recall the specific figure. 

Q Do you r ecall whether by February 16th you knew 
that the loss, according to Mr. Hourihan's figures, was 
$1,600? 

A I don’t. I can't say that I knew that exactly. 

I am not sure exactly when that was completed. 

Q Turning to Defendant's Exhibit R, Mr. Kovar, 

I believe it is on the third page of the document, where 
you have a sheet entitled "International Scientific, 
Limited. Statement of profit and loss February, 1970," and 
then we have a long column of items, and next to that, 
two long columns of numbers. 

What are the numbers in the first column, if 

you know? 

A They represent the figures for the month of 

* »ij r u m « . • 
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Q And what are the figures in the column "year 
to date"? 

A That would have represented the figures for 
January and February combined. 

Q And this statement was prepared by Mr. Hourihan? 

A Yes, this is his handwriting. 

Q What did Mr. Hourihan show as the net operating 

loss for the months of January and February? 

A $74,045.81. 

Q Again, in preparing this statement, did Mr. 
Hourihan take count of goods which had been returned by 
the customer and goods which you had prepared and shipped 
back to the customer? 

A He did. 

Q Was the difference in your favor? 

A It would have been, yes, $14,000, $15,000. 

Q What were the amount of returns for January 
and February combined? 

A $34,901. 

Q And what was the amount of goods which you had 
repaired and shipped back to the customers? 

A $59,107. 

Q Whnt did vou the d’ in 
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A I said 14 or 15. I was wrong, wasn't I? it 
was 24 or 25. 

Q $24,000 difference, in your favor. If that was 
excluded, would the effect have been to have increased 
or decreased the $74,000 loss for the months of January 
and February? 

A The difficulty in my answering that, Mr. Maloney, 
is I don't know which goods those were and, therefore, 

I don't know what the material costs were originally, nor 
of the repair, nor do I know the labor costs of the repair 
or of the original item. From this document, I can't 
give you a firm answer. 

Q Referring to paragraph 10E of the agreement, 
the last sentence says, "Operating losses not at a rate 
in excess of 20,000 U.S. dollars per month for the period 
from December 31, 1969, to the closing hereof. Shall not 
constitute an out of the ordinary change of ISL condition." 

What was your understanding of the total amount 
of loss you could have for January and February under that 
paragraph? 

A Total amount of operating loss would have been 
$40,000. 

Q $40,000. I show you a copy of Plaintiff's Exhibit 
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at the closing concerning the change in the management 
control provision. 

A That's correct. 

Q How was that provision changed at the closing? 

A You mean what does this letter purport to do? 

Q Yes, just with respect to the management control 

provision. 

A It cut down the period one month. 

Q Is that the only change it made? It says, "The 

modification agreement dated February 18, 1970"— that 
is the letter that Mr. Lewis had prepared which has been 
marked here as an exhibit, is that correct, Mr. Kovar? 

A Yes, sir. 

Q "With reference to the right by Plessey to assume 
full management responsibilities on the occrrence of 
certain events is hereby further moditied so that if the 
profits of ISL commencing May 1, 1970 (crediting to the 
month of May the net profits of the two-month period com¬ 
prised of March and April, 1970, but not changing any net 
loss for that period) average less than $15,000 per month, 
or if there have been three consecutive months of losses 
during that measuring year (excluding the first two months 
thereof) this subparagraph shall no longer anoly and 
Pless y suc.il have the to assume full management 
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responsibilities." 

Going back to the first parentheses, describing 
the crediting for the month of May the net profits of the 
two-month period March and April, but not changing any 
loss for those two months, isn't that different from what 
is in the agreement that was signed on February 18th? 

A Yes. 

Q Under that agreement, did you have any right 

to credit profits you made in March and April to the month 

of May? 

A Under the February 4th agreement? No, sir. 

Q Let's forget the February 4th agreement, because 

everybody agrees the lawyers fouled that one up. The 
February 18th letter, prepared by Mr. Lewis, your attorney, 
contained the binding management provision, isn't that 
correct? 

A Yes, sir. 

Q Under that letter prepared by Mr. Lewis, didn't 

you testify this morning that the first two months of the 
measuring period were completely irrelevant to whether or 
not you attained a $15,000 profit by the third month? 

A Correct. 

Q So v/hatever you did under the February 18th lettr 

in ;.-rcn, April or ..-v, you couia not i the.t to your 
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results in June, is that correct? 

A That's correct — add or subtract. 

Q But under the provision signed at the closing 
in Barbados, you were given the right to add any profits 
from March and April to the results in May, is that correct?) 

A We were given the contract right to do so, that's 
correct. 

(Defendant's Exhibit F marked for identification. 

Q Mr. Kovar, I show you Defendant's Exhibit F 
for identification and I ask you if you can identify that 
document. . 

A Yes. That is a budget document for the year 

1970. 

Q When was that document prepared? 

A November or December, 1969. 

Q Was that prepared by you and Mr. Hourihan together]? 

A Yes. 

Q Is that the document which projected sales of 
$2,400,000 for the calendar year 1970? 

A That's correct. 

Q Is that the document that projected a profit 
of $360,000 for the calendar year 1970? 

A That's correct. 

Q How much prof :.t did that document project for 
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the month of March, 1970? 

A Net before other costs, $26,741. 

Q Net before other costs, that is what we dis¬ 

cussed on Friday, and that would be your actual profit 
unless you had some extraordinary item, isn't that correct? 

A I don't know how extraordinary -- costs of 
money, for example — these would not be ordinary course 
expenses, that is true. 

Q How much profit in December, 1969, were you 
projecting for the month of April? 

A $19,622. - , 

Q How much profit were you projecting for the 
month of May? 

A $16,021. 

Q Do I understand your testimony that by March 2nd 
this forecast was incorrect? 

A By December 2nd it was incorrect, and by 

March 2nd it was also incorrect, because it assumed that 
we as of January 1st v/ould have full production going and 
we very well knew in December that there was no way wc 
could have full production going. We didn't have the money 
to get the material. So that this budget was based uoon 
if we had full operation going. On the basis of th** orders 
ana the sales iorecusts tnat. v;c had, this is v.’hat v;e vculd 
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have done for 1970. 


Q Was anything hold you back other than the lack 
of materials? 

A I would have to say that that was the primary 
overwhelming reason. 

Q What else was holding you back? Did you have 
the orders? 

A We had sufficient orders to make this budget 
a viable forecast and budget document, if we had the 
materials to be able to ship pursuant to order, yes. 

Q There wasn’t a lack of orders that was holding 
you back? 

A No. I didn't think I had said that. 

Q Was there anything else other than a lack of 

materials that was holding you back? 

A As i say, that was the overwhelming reason. 

Q Was there any reason for the lack of materials 

other than the fact that you didn't have money? 

A That was it. 

Q Once you got the money, how long does it take 
you to get the materials? 


A Well, it depends upon the material you are talking 

about. We were considering that it would be a two to three 




up period. 


C.jviousiy, our obligation would 
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be to shorten it as much as we could. 

Q Referring again to Defendant's Exhibit F, the 
is a column after the months January to June, "first 
quarter." Does that represent a total of the months 
January, February and March? 

A I believe so, yes, sir. 

Q So based on this budget prepared in December, 
1970, you were projecting a net operating profit of 
$47,000 for the first three months of 1970? 

A Yes, sir. 

Q What was the loss for those three months, if 
you recall? 

A No, I dorft recall. There is something on it 
around here some place. 

Q If you recall your testimony, and I think Mr. 
McConnell marked an exhibit, but I can't put my hand on 
it right now — didn't you testify that in March there 
was an $18,000 loss on the ISL accounting basis? 

A I think that’s right. 

Q Is that reflected on Plaintiff’s Exhibit 14 

(handing)? 


A 

Q 


Yes, sir. 

To the best of your knowledge, is Defendant's 

/ 

1<, prepared by Mr. hourihan, accurate? That woal 
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be the statement for January and February. 

A To the best of my knowledge, that reflected 
the information we had at the time, yes. 

Q Which was a $74,000 loss for January and 


February? 

MR. McCQNNELLt Your Honor, I am going to object 
to that. That is the figure that shows opposite net 
operating profit or loss, but I don't agree that that 

o 

was the operating loss of the business because of the 
figures that go into the makeup of that figure. 

THE COURT: Okay. Well, you made that statement. 

Q With the reservation Mr. McConnell has mentioned, 
what was the total loss for January, February and March? 

A On the iasis of adding these two together, it 
would be $110,000, give or take a thousand. 

Q 74 plus — 

A 35. 

Q You testified on Friday based on your accounting 

system it was $18,800? 

A Yes. 

Q So 74,000 for January and February plus 18,000 

based on your system for March would be approximately 
92,000 for ':he first three months? 

A That is what that adds up to, but it is apple 
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# 

1 


2 

and orange adding. The 74,000, Mr. Maloney, is not a 

/ 

1 


3 

comparable figure to the 18,800. They are not reflecting 


■ 


4 

the same things and are not intended to. 


1 


5 

Q Did you give Mr. Hourihan some instructions 


1 


6 

to change the way you prepared statements from February 


■ 


7 

to March? 


1 


8 

A No, I didn't give him any instruction to change. 


1 


9 

What Mr. Hourihan included in the 74,000, as you well 


■ 

am 


10 

know, is 20,000 plus this legal expense, which is the thing 


2 


11 

we talked about earlier this morning, which were the ex¬ 


1 


12 

penses we finally got the bills on from local counsel and 


m 


13 

auditor and the U.S. counsel, which we had agreed with 


1 


14 

Plessey would be paid by Plessey as part of an ISL expense. 


I 


15 

74,000 is a statement which reflects what was paid out. 




>6 

what the expenses were, and one of those expenses was 


1 


17 

20 plus thousand for those legal and audit fees. There 


1 


18 

was another 20 , 000 , approximately, for special bank charges 


■ 


19 

in that 74, which was in fact an expense c£ ISL and therefore 


1 


20 

properly recorded on a profit and loss statement, as done 


1 


21 

by Mr. Hourihan, but not applicable to the earn-out and 


■ 

b4 

22 

not, in my opinion, applicable to any operating statement. 


1 


23 

Q Did I ask you any statement about the earn-out? 


1 


24 

A You arkod po to two f i ’’hich rc 'i«' 


■ 


23 

and oranges and I was trying to explain my answer. 


■ 
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Q I asked you, without reference to the earn-out, 
what the loss for the business was for the months of 
January and February.. Now, forgetting the earn-out, isn't 
it $74,000? 

A No. It would be 47,000, because we had a 

profit on the sale of the villa as a straight accounting 

matter. The ultimate profit of the company, or loss to 
the company, in this particular case, would have been 47,00( 

Q That was the sale of a fixed asset? 

A Yes, sir. 

Q That is an extraordinary item, isn't it? 

A Yes, just like legal expenses and just like 


special bank charges are. 


✓ r ‘ f < 


Q Referring again to Defendant's Exhibit F, I 
believe it is the March 2nd amendment — by the way, do 
you have a copy of Mr. Lewis' February 18th letter before 


you? 


A I don't believe so. 
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■ T5 2 

MR. MALONEY: That is Plaintiff's Exhibit 4, 


3 

which has been introduced in evidence. 


■ 

Q We discussed parentheses crediting to the month 


■ 5 

of May the net profits and so on and then it goes down 


6 

to average less than $15,000 per month and there is a comma 


1 7 

and it says, "or if there have been three consecutive 


■ 8 

months of loss during that measuring year (excluding 


9 

the first two months thereof)". 


1 10 

Now, you testified that this March 2nd amendment 


1 11 

was dictated by Mr. Dubin to your secretary: on Friday, 


12 

was that your testimony? 


1 13 

A I don't believe so, Mr. Maloney. 


1 14 

Q Do you know how this letter was prepared? 


15 

A Are you referring to the February 18th letter 


1 16 

that you just handed? 


1 17 

Q I am referring to the March 2nd letter, the 


18 

amendment prepared at the closing. 


■ 19 

A Yes, the March 2nd letter was dictated to my 


■ 20 

secretary in my offices on March 2nd. 


21 

Q By Mr. Dubin? 


S 22 

A Yes, I think so. 


■ 23 

Q Did Mr. Lewis participate at all in the drafting 


24 

of the language in this document, the March 2nd amendment? 


■ 25 

A 1 think co, ycc. 
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Q So, it was jointly prepared by Mr, Dobin and 
Mr, Lewis? 

A Certainly they both participated, yes, 

Q You read it over before you signed it? 

A I would hope so, yes. 

Q Referring to that language that I just quoted, 
was there any change made in that language from the 
February 18th letter prepared by Mr, Lewis? 

A Yes. 

Q Could you tell us what the change was? 

A We were moving back the period — 

Q No, I am not asking you for a change in your 

understanding. I am asking you whether the words written 
on the piece or paper were changed. 

A The words written on the piece of paper — 

Q Following the "or," Mr. Kovar. 

A The March 2nd letter that you were asking me 
about does not purport to be contract language as such. 

It purports to explain what change in the contract language 
the parties agreed to on March 2nd. 

Q As of March 2nd, where was the contract language, 
as you recall it, governing the management control provisiorj? 




> f h ^ T-» r V . 


signing as amended by the February 18th letter. 
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Q And the February 4th contract was all wrong, 
everybody agrees to that, 

A It wasn't all wrong. It had a double negative 
in it and it was corrected in the letter of February 18th. 

Q The contract language was found in the 
February 18th letter? 

A Yes,, 

Q And the March 2nd letter purported to change 
the contract language, was that your testimony? 

A It purported to and did explain what change 

the parties agreed to, yes. 

Q Did it change some of the words in the contract 
language? . u. . 

A NO. 

Q NO? 

THE COURT: Don't get excited about it. 

MR. MALONEY: Excuse me, I apologize. 

TOE COURT: I don't know whether the witness 
fully understands the question. Again it is a question of 
semantics to me. 

I think he is asking you to look at the previous 
agreement on 5D and look at this language and see if there 
is any difference. 

0 L'.t s tciKe tiu icoruary lbth letter. I. r. Kovtr, 
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starting with the "if ISL's profits..." It says: 

"If ISL profits, commencing with the third 
calendar month of the measuring year, average less than 
$15,000 U.S. dollars per month..." 

Now, stopping at that point, was that language 
changed in the March 2nd letter? 

A Yes, the language wasn't changed, but the intent 
was to change it, yes. 

Q The language wasn't changed? 

A Mr. Maloney, I don't know how I can explain it 
other than to say, as I have said before, that the 
March 2nd letter in my opinion does not constitute a 
written amendment to the February 4th agreement as amended 
February 18th. It constituted an agreed upon revision or 
change that was being made and agreed upon by the parties 
which would change a June 1st commencing date to a May 1st 
commencing date. 

Now, the earlier contract as amended did not 
specify June 1st as such. It said commencing with the 
third full month. That happened to be June 1st. So, the 
letter said, the parties agree they are going to move that 
up to May 1st. 

Now, that is an amendment of the agreement, 

but xn iriy opinion u cg - »* w ^ . 
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1 2 

in and of itself. 


■ 

3 

■ 

That may be semantics, but that is what I am 


■ 

trying to say. 


1 5 

THE COURT: I think all of this is semantics. 


6 

■ 

myself. The point I think is that you say that the March 


I 

2nd letter changed the first month — controlling month— 


1 8 

from. June to May? 


9 

■ 

TOE WITNESS: Yes, sir. 


1 10 

THE COURT: And he says that the change also 


1 

provided that any net profits for March and April could 


12 

■ 

be credited? 


■ 13 

TOE WITNESS: That is correct, sir. 


1 14 

THE COURT: Which wasn't true before. I think 


15 

■ 

out of all this talk you both agreed with each other on 


■ 16 

that point? 


1 17 

THE WITNESS: I think so; yes, sir. 


18 

■ 

THE COURT. Ml right, let's take a luncheon 


■ 19 

break at this time. 


1 20 

Ladies and gentlemen, you have been very patient 


21 

1 

in this thing.This isn't easy. I don’t know that I under¬ 


■ 22 

stand much of it, but this is all designed so that at some 


■ 23 

point the lawyers can tell us what it means but I appreciate 


24 

■ 

your cooperation very much and we will resume at 2:15. 


■ 

(Luacr.~on rccxi^) 


1 
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AFTERNOON SESSION 

2.15 P.M. 

(In open court; jury present.) 

ALLAN KOVAR, resumed. 

THE COURT: Oood afternoon, ladies and gentlemen. 
You may proceed, Mr. Maloney. 

.MR. MALONEY: Defendant's Exhibit AB for 

identification. 

(Defendant's Exhibit AB marked for 
identification.) 

CROSS EXAMINATION CONTINUED 
LY MR. "1AL0NEY: 

Q Mr. Kovar, I show you Defendant's Exhibit AB 
for identification and ask you if you can identify that 
letter? 

A This is a copy of a letter from Mr. Levis to 
Tlessey, dated March 2, 1970. 

0 VJhat v:as the purpose of this letter, Mr. Kovar? 

A I think this v;as a letter called for under the 

agreement between us stating legal opinions. 

THE COtTVT: Where was this written, do you know? 
THE WITNESS: No, I don't. The date March 2, 

▼ '•****(«* * * V T * 4 •••»•* *’ M M - v»' r-x r- - 4- *-• -s i .' ’ r t. . .h ^ 4 ' -sv 
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ho had it before, I an not sure. 

THE COURT: This was one of the closing in¬ 

struments, was it? 

THE V’lTIJESS: I think so; ves, sir. 

Q Has Plessey obligated to close the transaction 
on March 2nd if it did not receive a letter? 

TEE COURT: That is a legal conclusion. Can lie 
answer that? I take it he is not a lawyer. 

MR. MALOTIEY: Mr. Kovar is a lawyer, your Honor. 

THE COURT: He was a lawver, let's put it that 
way. He wasn't a lawyer in this transaction. 

This was one of the papers that was passed across 
the table to Plessey at the tin-3 of the closing, is that 
right? 

THE WITHERS: Yes, it nay have been the day before 
or on the day of the closing, but it was one of the oapers 
that, I think, passed as part of the transaction. 

Q Do you recall whether there was anv discussion 
surrounding this letter at the closing? 

A !Io, sir; I do not. 

MR. V-ALO'.TY: Your Honor, rav I read a portion 
of the letter? 

THE COURT: It hasn't been adnitted vet. n o 
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MR. MCCONNELL: No, your Honor. 

MR. MALONEY: I offer it in evidence. 

THE COURT: It will be received. 

/ 

(Defendant's Exhibit AB received in 

evidence.) 

THE COURT: Go ahead and read it. 

(Mr. Maloney read from Defendant's Exhibit AB 

in evidence to the jurv.) 

Q The original was, apparentlv, signed by Julius 
Lewis; is that correct? 

A. Yes, sir. 

0 You recall no discussion of anv hind conccrnina 
this letter at the clorirg? 

A No, I do not. 

0 Did Mr. Lewis discuss this letter with you before 
he delivered it to Mr. Dubin? 

A No, sir. 

j Q At the closing did you and Mr. Lewis have any 
discussions concerning your authority to sign the amend¬ 
ments which you signed at the closing on March 2nd? 

A Yes, sir. 

Q Were Mr. Dubin or Mr. Albert present during those 
discussions? 
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1 2 

Q Did you toll Mr. Lewis that vou did not think 


3 

you had authority to siqn the amendments? 


• 

A Yes, I had told evervone that in an open meeting 


1 

when Mr. Lewis was present. I wasn't talking to him, I 

• 

6 

was actually talking to Mr. Albert and Mr. Dubin. 


• 

Q Do you know when *lr. Lewis had prepared 


1 8 

Defendant's Exhibit AS, dated March 2, 1970? 


9 

A I think prior to his coning down to Barbados, 


• 10 

but I am really not sure, .Mr. M.aloney. 


i 11 

0 That would be prior to his discussions with vou 


12 

concerning whether or not you had authority to sign the 


■ 13 

amendments? 


1 14 

A If that had been the case, that would be true, 


15 

yes. 


® 16 

O Who do you think you needed authority from in 


1 17 

order to sign the amendments, Mr. Kovar? 


18 

A Well, I thought I would probably need authority 


* 19 

from the shareholders. The February 4 agreement was sub¬ 


1 20 

mitted to the shareholders, pursuant to what I considered to 

t 

21 

be the requirement of Barbados lav.’, and there were two 


■ 22 

separate meetings as required, two separate meetings of the 


1 23 

shareholders, as required b ,r Barbahos la*.:, to confirm or to 


24 

approve the sale of the company's assets pursuant to that 
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Q Did you make any attempt to get in touch with 
any amendments of your board of directors to consult with 
then as to whether or not you had authority to sign the 
amendments? 


A No, sir; I did not. 

Q Do you know fir. Carlen v/as on ’larch 2nd? 

A Ho, I don't. 

« 

Q Did you ask Mr. Dubin or Mr. Albert for additional 


time within which you could confer with your board of 
directors concerning this question of authority? 

A No, sir; I did not. 

Was there some reason whv '/ou didn't ask them 
for time within which to consult with the board? 

A Yes, sir. I didn't think I had time and I 

didn't, frankly, want to attempt to find out whether they 

were bluffing or not that they were going to call of4the 

deal. I didn't think I could take that chance. 

✓ 

Q Did you ask Mr. Dubit if he would give you until 
the next day or two days later? 

A I did not ask for additional time. 

Q So, you have no way of knowing *>’hether or not 
Mr. Dubin would have consented to give you additional time 
to confer with your board of directors? 
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Q When was tho Data 100 loan due, Mr. Kcvar? 

A It was ny understanding that it had been due 
earlier and by "earlier" I mean in Januarv -- 

Q As of March 2nd when was the Data 100 loan due? 

A It was ny understanding the Data 100 had been 

advised by Mr. Lev;is and/or M r. Albert that our deal was 
being closed on the 2nd and they , -ould get their money on 
the 2nd. 

Q Had you had any discussions with Data 100 con¬ 
cerning when tho loan would be repaid? 

A Mo, sir. 

0 So your onl*' knowledge would be based upon what 
someone else told you? 


A 


That is correct, 


Q Now, I show you Defendant’s Exhibit C, in evidence, 
which is the letter wc discussed on Tridav afternoon, dated 
February 4, 1970, from Data 100 to International Scientific, 
Ltd., and I ask you if you can tell from reading that letter 
when the Data 100 loan would become due and payable? 

A Well, I think the letter says we are alrcadv in 
default. 

0 Yes? 

? That roans to mo that wo already o**e it. 


i i 


That i ■; correct. 


465 


SOUTHERN OlSTRlCT COURT REPORTERS U S COURTHOUSE 
FOLEY SQUARE NEW YORK. N Y. CO 7-4S80 











1 


op 


Kovar-cross 


353 



A And then he is saying, here is a notice of default 
and we will allow you to cure this either by repayment within 
30 days of this notice or by substitution of another partv 
as the guarantor or by further negotiation with Data 100 
to satisfy us that an extension of tine is warranted. 

It is my recollection that both Mr. Levis and 
Mr. Albert talked with representatives of Data 100 sub¬ 
sequent to this letter and had indicated that our closing 
was on March 2 and that Data 100 would be released from the 
$200,000 guarantee as of that date. 

Q IIow would you gotten the 30-dav extension referred 
to in that letter, *'r. I'.ovar? 

A I hadn't gotten it. •• 

0 I believe you testifiedon Friday that either 
Mr. Lewis or Mr. Shapiro obtained that 30-day extension 
for you? 

A It is my understanding that they were in con¬ 
versation with Data 100; that is correct. 

0 What was the basis upon which thevobtained an 
agreement from Data 100 to wait an additional 30 days? 

A We were going to close with Plessey. We were 
going to close a deal with Plessey. 

Q Was there any other available source of funds with 
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than the money that Plessey was going to give you? 

A As of June 30th there was a possibility of other 

yes. 

0 What was that possibility? 

A Well, I v/as in negotiations with two or three 
other parties while negotiating with Plessey. 

Q You were negotiating with other parties to sell 
the business to? 

A Yes, sir. 

Q Will you tell the names of those parties? 

A One was a group put together by Vr. Sprouls here 
in Now York, who v/as a stool broker, and one v/as with a Nr. 
Lovenan on the West Coast, who v/as putting together a group 
I am not sure of the date, when you say January 30th, there 
was another negotiation going on with a connanv in New 
Jersey. 

Q Ilad any of those other three groups or persons 
sent anyone dov/n to look at your records and examine the 
lantby January 30th? 

A Yes. 

0 Which one was that? 

A The two that T named; the company in New Jersey 
had not yet. 
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those parties? 


A No agreements had been drafted. There had been 
merely oral discussions andoral proposals and counter¬ 
proposals. 

Q Based upon the February 4 letter, what was the 
date by which Data 100 had to be repaid the S200,000? 

I 

A Well, it said within 30 davs of this notice. 

Q And the notice is dated February 4? 

A Yes, sir. 

Q So, what would 30 days from February 4 be? 

THE COURT: Does it have 28 or 2D davs? 

MR. MALONEY: I believe we established there were 
28 days in February of that venr, vour Conor. 

THE COURT: Assuming that is the fact, what would 
be 30 davs from February 4th? 

A March 3rd — no, March 7th, I guess would be the 
30th day. 

0 I would suggest it is ’’arch 6th, Mr. Kovar. 

A I will accept your suggestion. 

0 We were at the cloning on March 2nd? 

A That is correct. 

Q So there were four days before Data 100 had to be 
paid based upon Defendant's Exhibit 0, is that correct? 
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0 Now, within those four days you could have con¬ 
sulted with the members of your board of directors concerning 

whether or not to sign the amendment on '’arch 2 nd, is that 
correct? 

A If Plessey had given me four da^s. 

C 1 Did you ask Plessey for the four davs? 

A No, I had not. 

Q You didn't ask.?* 

A That is what I told you, I had not asked. 

Q To your knowledge had Data 100 taken any action 

which v:ould have shortened the 30 days which it gave you 
under Defendant's Kxhibit M? 

A I recall r.o such action other than the fact that 
we had advised then and that ny recollection or my under¬ 
standing was that Mr. Albert had advised thenthat they would 
be paid on the 2 nd. 

Q But to your knowledge they had not threatened to 
take the stock and foreclose on the loan if they weren't 
paid on .March 2nd, is that correct? 

A That is correct. 

(Defendant's Fxhibit X marked for 
identifica tion.) 

Q Mr • i’ovar, following the closing on ''arch 2nd, 
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what had happened at the closing on -larch 2nd? 

A Yes, I think it was the 3rd, actually, t*at the 
closing v/as completed. 

Q All right. Following the completion of the 
closing, did you nake any report to your hoard of directors 
concerning what had happened at the closing? 

A Yes, in part. 

Q I show you Defendant's Exhibit X for identification 
and I ask you if that is the report which you made to vour 
board of directors? 

A This would have constituted the report; yes, sir. 

0 In addition to this written report, dated ’larch 5, 

1-70, did you make any oral report to the : oard of directors? 

A Hot at that time. 

0 When is the first tine that vou recall making an 
oral report to your board of directors concerning what 
happened at the closing on March 2nd? 

A Well, I don't recall that there v/as any meeting of 
the board until Junes, so that the only oral report, as you 
refer to it, would have have taken place at that June meet¬ 
ing . 

Q Can you fix the date of that necting? 

A I think that was June 9. 
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having any discussions with Mr. Carlen concerning what had 
happened at the closing? 


A Mo, sir. 

Q By the way, was Mr.Carlen the chairman of the 
board of directors of your company? 


A Mo, sir. 

0 He was just a member of the board of directors? 
A That is correct. 

Q Who was the chairman of the board of directors? 
A Mr. Van Bellingham. 

Q Do you recall any oral discussion between March 

c nr.! .'hire ?th '.'it!*, .-.jv* cf the directors cer.c'.rr.ino *\ ~t 


.epper.cd at the closing? 

A I do not recall any specific conversations. 

0 Mow, at the closing you say you had doubts about 

your authority to sign the amendments? 

A Yes, sir. 


Q Did you recuest that Julius Lewis, your attorney 
take any action with respect to obtaining approval of the 
board of directors for what you had done on ’’arch 2nd? 

A No, sir. 

C Where did Mr. Lewis go after the closing? 

A I assume he went back to Chicago. 

’... a is ..a*« _ ^i_ is i.: 
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1 

fcho interest on the additional $200,000 and the other chang 


1 3 

in <7 the management control provision, which one was rore 


■ 

4 

important? 


1 5 

A As it turns out or as I thought then? 


1 8 

Q Either way or both ways, **x . Kovar. 


1 

7 

A As I thought then, the additional 200,000 I thougnt 


1 8 

was more important. 


1 9 

q And why, then, did you think the additional 


1 

10 

$200,000 was more important? 


■ 11 

A because it clearly and obviouslv would reguiro 


1 12 

us to earn $20,000 more. 


■ 

13 

7 nr com? : Tor the full year? 


1 14 

mjir : Correct. 


1 15 

Q The effect of the amendment concerning the 


■ 

16 

$200,000 was that you would pay the interest at the rate 


1 17 

of 10 per cent per year, is that correct? 


1 18 

A On that 200,000, yes, sir. 


19 

■ 



■ 20 



R 21 



22 

■ 



■ 23 



1 24 



25 



I 
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Q And that would be the total of $20,000 over 
the course of the full year? 

A That is correct. The original agreement said 
that Plessey would advance at least $600,000 at no 
interest cost to the earn-out formula. The amendment said 
the next 200,000 over 600,000 would be at 10 per cent 
interest. 

Q What effect would that inclusion of $20,000 
of interest have? 

A Well, it would mean that we would have agreed 
to 20,000 more expense before we start making profit for 
that year. 

Q So instead of $360,000 profit you would have 
to make, in effect, $380,000 profit? 

A That is one way of comparing it, yes, sir. 

MR. MALCNEY: May I read a portion of Defendant's 
Exhibit X? Is there any objection to X? 

MR. McCONNELL: Defendant's Exhibit X received 
in evidence. 

THE COURT: Go ahead. 

MR. MALONEY: This is dated March 5, 1970, and 
it is addressed to R. Carlen, L.G. Haggerty, V.L. Johnson, 
and L.G. Van Rellingh?m — 
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of the board of directors in addition to yourself in 
March, 1970? 

A That is correct. 

Q "From E.A. Kovar. 

“Subject: Plessey acquisition and ISL 
acquisition. 

"Attached hereto are the minutes of the two 
Shareholders' Meetings approving the sale to Plessey." 

THE COURT: Let me ask a question here. 

These shareholders' meetings were held in 

Barbados? 

THE V7ITNESS: Yes, sir. 

THE COURT: And these were the minutes of the 
Barbados meetings? 

THE WITNESS: That is correct. 

THE COURT: Do you remember when they were held? 
THE WITNESS: I think it was February 14th 
and February 24th or 28th. 

THE COURT: Were they held by proxy, I suppose? 

THE WITNESS: Yes, the majority of shares voting 
were by proxy. 

THE COURT: Who was the proxy? 

THE WITNESS: Myself. 

THE COURT: You were the proxy for all the shares? 
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THE WITNESS: Yes. 

MR. MALONEY: "Also attached at the unaudited 
1969 financial reports. You will note a sizable difference 
between earlier estimations and final results. The major 
causes of this difference are separately noted, however, 
it is quite clear that the financial deterioration of 
the company was very rapidly gaining momentum." 

Q Now, are those the financial statements which 
have been marked as Defendant's Exhibit AZ here, together 
with Mr. Hourihan's covering letter of March 2nd, which were 
delivered at the closing? 

A That is correct. 

MR. MALONEY: "As a result of this deterioration, 
Plessey stated that it would have to put in $800,000 at 
the outset, rather than $600,000. It said it would do this, 
but it would charge ISL 10 per cent for the extra $200,000. 
All other moneys subsequently put in (over the $800,000) 
shall be without charge. We discussed this point at length, 
but they were obdurate and I had no choice but to agree." 

Q Now, Mr. Kovar, between the date when you sent 
this written report to each of the directors in that 
board of directors' meeting in Chicago in June did any 
of the directors ouestion your agreement to the arrancr’r^nt 
on the additional $<-uJ,GG0? 
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A Not to my recollection, no, sir, 

Q Was there some reason why you did not include 
any discussion of the change in paragraph 5D in this 
written report? 

A Yes. 

Q What was the reason? 

A One, I didn't think that it really had significam 
Dubin's explanation of why it was necessary made absolutely 
no sense to me. And I thought that it was put in by him 
to justify, frankly, his legal expenses, a lawyer wanting 
to make a change to show that he was part of this and 
was representing his client. And, secondly, I felt that 
we were going to be able to reach the average called for, 
and that, therefore, it would not have any effect upon 
our deal. 

Q Mr. Kovar, I was suggesting that Mr. Dubin was 
afraid that he would not be able to collect his professiona 
fee unless he made some change in the contract at the 
closing? 

A I didn't suggest any fear on his part at all. 

All I suggested is that Mr. Dubin in my estimation was 
trying to put something in the agreement that he could 
explain had been his doino, th°rebv -just i fyi r'T his noritionJ 

Q Ju:.tiiyxivj waat pocn. n? 
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TOE COURT: There is no reason going into why 
lawyers do something at a closing. You can talk about that 
for weeks. That is his opinion. 

Q Who was the principal negotiator for Plessey 
Incorporated with respect to this transaction, Mr. Kovar? 

A I think that would be hard for me to define. I 
suppose I would have to say Mr. Sinsheimer, although he 
didn't participate directly in any of the language or 
specific terms, but as the man ultimately responsible I 
think I would have to identify him as the principal. 

Q Is Mr. Sinsheimer also an attorney? 

A Yes. 

Q Mr. Dubin is his partner? 

A Correct. 

Q You say that you didn't think the change in 

paragraph 5D was significant because you thought you could 
achieve the $15,000 profit level anyway? 

A That is correct. 

Q So as of March 2nd you believed that you could 
achieve profits totaling $30,000 in the months of May and 
June? Is that correct? 

A Yes, sir. 

Q How about March and April? As of March 2nd 

u ^ j ^ v* wttlh.k VvjU VvGUlc* LO 'villi j*. i l«.‘ X.. 
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the months of March and April? 

A No, sir, nor did anyone else that was involved, 

(Defendant's Exhibit AB received in evidence.) 

(Defendant's Exhibit Z marked for identification. 

Q Mr. Kovar, I show you Defendant's Exhibit Z 
for identification and ask you if you can identify that 
letter. 

A Yes, sir, this is a copy of a letter I wrote 
to Mr. Sinsheimer on February 6, 1970. 

Q What was the purpose of this letter? 

A Mr. Sinsheimer had indicated to me upon the 
signing of the February 4 :h agreement that he planned 
to come down to Barbados and to inspect our facilities 
and to sit down with me to work out a plan as to how 
the operation was going to go for the future. I wrote 
him this letter with my thoughts as to some of the things 
that should occur so that he would have an opportunity 
of considering them prior to his visit to Barbados. 

MR. MALONEY; Your Honor, I offer the letter 
in evidence. 

THE COURTi Any objection?' 

MR. McCONNELL: No objection. 

(Defendant's Exhibit 7 . received in evid^nc^.) 

MR. ... ' I ri-d ire.r. it? 
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THE COURT: Yes, and if Mr. McConnell wants 
to read part of it, he can. 

Q The last paragraph on the bottom of the first 
page, Mr. Kovar, says: 

"To maintain the present low marketing cost 
(less than 3 per cent of sales) as well as to maintain 
the tax free status of our U.S. sales, I suggest the 
continuation of the sales representative method of marketing 
This method should be strenghtened, however, with the 
addition of a Company marketing director and several more 
Applications engineers. These individuals can.be stationed 
in the United States. 

"The engineers, however, should spend at least 
one to two weeks in Barbados every two months. They should 
be assigned a particular area of the country and should 
work with the rep(s) in that area to provide deeper 
engineering interface with the customers from that area. 
Their regular visits to Barbados are to make sure that 
they remain, in feet, applications engineers, who will 
follow through to production the memory products we build 
for their customers. This will not only insure more ac¬ 
curate and expeditious start-ups, but would also keep their 
viewpoint directed toward the pragmatics of memory doricn." 
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What were you suggesting that Mr. Sinsheimer do in con¬ 
nection with ISL? 

A I thought that it was self-explanatory. Plessey 
had already hired Mr. Kinkhof, who was supposed to be 
the head of marketing for Plessey Memory in the United 
States and he had already hired Mr. McNamara, who was to 
be an engineer for Memory in the United States, and I was 
suggesting a way of integrating what had been done with 
what we had for the long run operation of the company. 

Q What did you mean when you said that the method 
of using sales representatives should be strengthened 
with the addition of a company marketing director? 

A Well, I was attempting to give credence to the 
fact that they had hired kinkhof and to provide a position 
for him in the organization. 

Q Well, had Mr. Kinkhof been hired in connection 
with the acquisition of ISL or had he been working with 
Plessey for some time before? 

A He had been hired several months beforethey 
knew of our availability for sale, our existence, in any 
event. 

Q And you were suggesting that Mr. Kinkhof be 
made a marketing director who would work with the sales 

representatives? 
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A That is correct. 

Q He would be stationed in the United States? 

A That is correct. 

Q Do you recall \here you suggested he should 
be stationed? 

A Well, I had in mind Coral Gables, which is right 
near the Miami International Airport. I think I said 
close to Miami. 

Q Would that require renting an office? 

A Ye3. 

Q Who was going to pay for that rent? 

A Plessey. 

Q Plessey? The rent would not be charged against 
the profits of ISL during the measuring year? 

A That is right. 

Q Did Mr. Sinsheimer have any obligation to do that 
under the agreement? 

A Any obligation to do what? To open up in Coral 
Gables? 

Q Well, to open any additional office in the 
United States to assist you with sales? 

A No contractual obligation to do so, no. 

Q How about the aenlicati ons nnni 

n tiiU letter, wnat was tne n^’ed lor rivese avolicetions 
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engineers? 

A Well, as I pointed out in the letter I thought 
it would be helpful to have engineering support for our " 
representatives to call on customers. As it was at the tim 
Mr. Keppel or occasionally Mr. Boyce would travel from 
Barbados to the States and call on different customers 

with the representatives who were involved in that area, 

« 

and I thought we could have additional aid in the 
form of additional engineers who would be assigned to the 
separate areas of the country and, therefore, would 
familiarize themselves with particular customers in those 
areas. 

Q They would be stationed in the United States? 

A That is what it indicated here, yes, spending 
a portion of their time in Barbados. 

Q Who would pay for those engineers? 

A Plessey. 

Q It would not be charged against the profit or 
loss during the measuring year? 

A That is correct. 

Q Now, on the second page of Defendant's Exhibit Z, 

I think it is about the third full paragraph: 

"Th" United ^ r.' p < r ’c« v^ 

tests and repair capabilities. t.’hile our current rt "air 
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turnaround time is less than two weeks, a United States 
based facility would reduce import-expert costs, and could 
also be a sales advantage," 

What were you referring to there? 

A Well, when we shipped materials back and forth 
obviously we had additional costs. 

Q These were the returns where the customer would 
send the product back to be repaired? 

• A That is correct. 

Q Then you would repair it and send it tick? 

A Yes. 

Q The idea of that repair facility, if it was 
located in the United States it would be both cheaper 
and faster? 

A That is correct. 

Q Who was going to pay for that operation? 

A Well, as you well can note from the letter, 
this was not discussed, as to who would pay for it. If 
you want to know my thought, it was that Plessey would 
pay for it and it would not be charged against the earn-out 
Q That would apply to all the earnings in thin lett 
A Yes, because I was suggesting is a buildup future 
for Plessey Memory products in the United States. 

W ~t .._xp,i.uA L..- LKvi Ui... J 
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2 

year to have these services? 


3 

A I certainly expected it to be. 


4 

Q Now, the next paragraph says: 


5 

"Finally, with engineering being located in 


6 

the United States, a U.S. prototype facility would also 


7 

be helpful. At this point, however, tax counsel should 


8 

be obtained to determine if such a facility would endanger 


9 

the no-tax aspect of the Barbados sales procedure." 


10 

Why would it be an advantage to have the prototype 


11 

facility in the United States? 


12 

A Well, with most of the engineers who were working 


13 

with the customer in the States, obviously, the building 


14 

of the protytpe to that engineering design, to that 


15 

engineer’s design, would be best to take place where the 


16 

engineer is. 


17 

Q It would be more convenient than having the 


18 

engineers travel back and forth from Barbados to meet 


19 

with and discuss the prototype with the customer? 


20 

A Yes, in effect, because they would be making 


21 

design changes as they were building the protytype. 


22 

Q Do you know whether during the measuring year 


23 

Plessey, in fact, did open an office in the United States 


24 

25 

to perform these functions? 
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United States to perform some of these functions, in 
any event. 

Q Do you know whether or not Plessey charged ISL 
at all for any of these United States operations? 

A I do not know that for a fact. I am told that 
they did not. I am also told that they did include the 
cost of that operation in their pricing system. So that 
all quotes given would include this additional $250,000 
I am told they expended on the Boston facility. 

Q You have no reason to believe that any portion 
of that $250,000 was charged against ISL for purposes of 
computing what they would be entitled to under this agree¬ 
ment? 

A I don't think I can answer that. 

THE COURT: You say you don't know? 

THE WITNESS: No. 

Q I believe during your direct testimony you 
indicated that a company called Freight Brokers Internationc 
was handling all of your purchasing and shipping prior to 
the acquisition? 

A Yes, sir. 

Q Scientific Trading Corporation and Intersil 
had no employees? 


486 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N Y. CO 7-4S80 








374 

mmhl4 Kovar-cross 

Q Were you satisfied with the arrangement with 
Freight Brokers International? 

A No. 

Q Were they doing a good job? 

A They were doing a good job of import-export 7 

they were doing a poor job of purchasing. 

Q Was that because of delays in obtaining and 
shipping materials to Barbados? 

A Yes, I would say so. 

Q Now, turning to the next to the last paragraph 
on page 3 of Defendant's Exhibit Z, you say, "Temporarily, 
at least, I would like to arrange for the use of the 
Plcssey Electronics purchasing facilities. We can continue 
to use Scientific Trading Corporation as the import-export 
agent, and material deliveries can be made directly to it. 
Intersil Limited, our present purchasing agent, has not 
done a satisfactory job, and this change should be made as 
quickly as possible." 

Now, did Mr. Sinsheimer agree to allow you to 
use the purchasing facilities of Plessey Electronics? 

Or did someone else at Plessey agree to that request? 

A Yes. 

Q Were they oblinet^d to do so under any provision 

m t.._* coni.i-ct.-' 
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A No. 

Q Now. at the same time that you agreed to have 
Plessy take over the purchasing and shipping functions 
from Freight Brokers international, did you also agree to 
terminate Freight Brokers International as the export- 
import or customs brokers? 

A Not at the same time, no. 

Q Well, at some point prior to your termination 
did you agree to such a change? 

A Yes. 

Q What was the reason for agreeing to that change? 

A Thr* nri.ee that wr.** rnioted by th' - ' PJoas^y custom 

bro’:«r 'r?s than the pr , '-o rruoted by the Freight 

Brokers International for continued import-export services. 

Q And the Plessey broker was Barnett Freeslate? 

A I believe that was the name, yes. 

Q Did you meet with people from Barnett Freeslate 
before agreeing to the change? 

A Yes. 

Q And you had agreed to the change prior to your 
termination? 

A Wo had agreed that the change would be made. 

That, in correct.. 

Q I believe on your d-rect testimony, Mr. Kovar, 

488 


SOUTHERN OlSTRICT COURT REPORTERS U S. COURTHOUSE 
FOLEY SQUARE NEW YORK, N.Y. CO 7 4S80 







mmhl6 


Kovar-cross 


376 


Mr. McConnell introduced as Plaintiff's Exhibit 17 your 
report to your board of directors dated May 13, 1970, 
and that report is one that contains your handwritten 
notation concerning the changes which Mr. Clarke and 
Mr. Crocker had demanded in early May when they were in 
Barbados? 

A Yes. 

Q Now, the two changes that you are objecting 

to were transferring pricing control to Plessey's marketing 
director and changing the layout of the work benchs? Is 
that correct? 

A The two changes that I so^cificnlly noted in 
that report inclMdvi — I 11 have t> lo^S: to the report 

again, Mr. Maloney. 

Q Sure. 

A That is correct. 

Q And how did you characterize those two requests 

by Mr. Clarke and Mr. Crocker? 

A I characterized them as a corporate directive. 

Q I ask you again, was it your understanding that 

under the agreement that when you received a corporate 
directive from Plessey you were required to carry it out? 

A No, I told you before I did not so understand, 

• 
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Q Did you request arbitration with respect to 
those two provisions under paragraph 5D of the agreement? 

A No, I suggested the changes they had in mind 
would obviously affect the earnings potential, and if they 
were willing to agree to pay the ISL investors the full 
amount, that I would be more than happy to comply with 
the directive. They advised me that they would have to 
go talk to Mr. Sinsheixner, and the meeting was drawn to 
a close. 

Q Referring to Plaintiff's Exhibit 22 in evidence, 
which is the comparison of your May and April sales and 
profit and loss, is there anything unusual about the amount 
of labor expense that you had in May? 

A I can't say that I see anything unusual about it, 

no. 

Q What were the total sales in April? 

A $101,100. 

Q What was the amount of direct labor cost on 
those sales? 

A $12,000. 

Q What was the amount of sales in May? 

A $143,462. 

Q That is approximately a 40 per cent increase 
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A Yes, sir. 

Q What was the direct labor cost on that 40 per 
cent increase in sales, or $143,000? 

A $8,616. 

Q So although your sales had gone up $40,000 your 
direct labor cost had gone down $4,000? 

A Yes, sir. 

Q Was that usual? 

A It was not. I can't say it was usual or unusual 

without the backups here and without knowing what was 
shipped in the month. I have no idea of knowing whether 
we had heavy labor or intensive items shipped in one month 
vis-a-vis the other, or whether*it meant the labor — I 
really don't know. There is no way of my telling. I'm sorry 
Q Well, then, is it true that just taking the 
amount of sales by itself its not possible to calculate 
the amount of profit or loss without knowing each of those 
specific items for a given month? 

MR. McCCNNELL: I don't understand that question. 
I object to the form. 

THE COURT: Rephrase it, will you. 

Q When we were putting the figures on the blackboar 
on Friday, Mr. Kovar, we talked about t**.e various it»*r.s. 

«. ~ \ w V.. J ' , « * — . - . . . ,i W .. J . . V. 1. AV 
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that you aibtracted from sales as your direct cost of 
sales, that gave you a gross profit? Is that correct? 

A Yes. 

Q Now, the term used on that report, direct labor, 
is that one of the factors that is used to determine your 
gross profit? Is that one of the items which is subtracted 
from sales to give you gross profit? 

A Correct. 

Q Por April you have gross sales of $101,000. 

Now, what is the manufacturing profit that you showed on 
that $101,000? 

A $12,000. 

. - . « • ♦ . 

Q Would that be the gross profit that we were 
talking about on Friday? 

A We were talking about operating profit then, 
but it would be considered gross profit, yes, or manufactur 
profit, or operating profit. You will find in the papers 
that it was referred to as all three one time or another. 

Q But manufacturing profit is gross profit? Let's 

go back — 

THE COURT: The jury and I are going to get 
plenty confused. I think what you're talking about is 
certain expense directly attributable to the product 


__ _ Cw - _ o- 
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labor, you take those off first, and then you take off 
a lot of other things, like administration expense and 
selling expense? Is that right? 

THE WITNESS: That is right. 

THE COURT: That is all you fellows seem to be 
talking about, I think. 

MR. MALONEY: Yes. I won’t spend any more time 

on it. 

Q Mr. Kovar, I believe on your direct examination 
Mr. McConnell asked you whether on May 25th Plessey could 
have known what the results for May would be, and I 
believe your answer was that they could not? Is that 
correct? 

A That is correct. 

Q Well, do you recall in April the volume of sales 
which you had forecast for the month of May? 

A No. It is on one of those reports. 

Q Would that be Plaintiff’s Exhibit 25 in evidence? 
A No, this is Mr. Peter Hewitt's report, and 
he has shown a May forecast of $135,000. 

Q Do you recall whether that was correct? 

A The net figure was closer to $142,000. 

0 Do vou recall in T'oril whether or *.• «•« 

forecasting sales of $135,000 for May? 
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Well, if yougive me my earlier forecast I can 
tell it to you exactly, 

THE COWT: Let's take our afternoon recess. 
(Recess.) 
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T3 2 

(In open court; jury present.) 

XX 3 

(Defendant's r.xhibit D narked for 

4 

identification.) 

5 

DY MR. MALONEY: 

6 

U Mr. Kovar, I shov; you Defendant's Exhibit D 

7 

for identification and I ask you if you can identify thai: 

8 

document? 

9 

A Yes. This is a 1970 sales forecast v.’hich I 

10 

prepared on or about the 5th of December, 1969, as a result 

11 

of the sales reps meeting in Barbados. 

12 

Q Does that list a series of customers with dif¬ 

13 

ferent amounts across from their names? 

14 

It docs. 

15 

Q What is the total figure for the sales forecast 

16 

on that document? 

17 

A $3,625,840. 

18 

MR. MALONEY: I offer it in evidence, your Honor. 

19 

THE COURT: Any objection? 

20 

MR. McCONNELL: May I see it? 

21 

No objection. 

22 

THE COURT: It will be received. 

23 

XX 

(Defendant's Exhibit D received in 

24 



evidence.) 

O- 1 
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was prepared and where the finures cone from with respect to 
the potential order fron each customer? 

A Yes. I had a meeting of oursales reps in 
Barbados I believe the 1st, 2nd and 3rd, anyway the first 
few days of December, 1969, at which most of the reps were 
present and vc asked each one to describe what his forecast 
was for his particular area and on the basis of that meeting 
and the figures that I took down from their forecast, I 
then drew up this document. 

Q So taking, for example, nuclear Chicago, do you 
recall who the sales rep was who called upon nuclear Chicago? 
A John Grey. 

0 So this was John C.rey’s estimate that he would 
be able to obtain an order for $100,000 during 1970? 

A That is correct. 

Q Each figure would have been arrived at in similar 
fashion based on the best estimateof the sales rep for each 
of the customers? 

A Yes. In all cases it probably would not be a 
specific order for that amount, but in the yearh time lie 
thought he would get orders amounting to that amount. 

Tlir COURT: Estimate of the sales? 

0 Did this estimate include onlv products that 
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1 2 

v/ould be delivered during the 12 months of 1970? 


3 

A I think so. 


* 4 

0 So, to the extent that he wan hopeful of obtaining 


1 5 

a contract that would ca’l for two years of deliveries, on 


6 

this document you only record the amount of product that 


* 7 

would be delivered during the 12 months of 1970, is that 


1 

correct? 


9 

A That is correct. 


* 10 

MR. MALONEY : Your Honor, Defendant's Exhibit F 


1 11 

for identification is the International Scientific, Ltd. 


12 

budget 1970. I would like to offer that in evidence at 


" 13 

this tiro. 


I 14 

THE COT’RT : Any objection? 


■ 15 

MR. McCONHELL: It is already in as Plaintiff's 


16 

Exhibit 13. 


1 17 

MR.. MALOMEY: Yes, I believe it is the top sheet 


■ 18 

on that bulky exhibit, your Honor. 


XX 19 

(Defendant's Exhibit F received in 


| 20 

evidence. ) 


■ 21 

q Taking Defendant’s Exhibit r, Mr. Kovar, once 


22 

again that is estimated sales for the full 12 months of 


1 23 

1970 in the amount of $2,248,000; is that correct. 


■ 24 

A Yes, sir. 


25 

q Nov, Defendant's Exhibit F was also prepares 
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some tine in November or December ol T 1969; is that correct? 

A Correct. 

Q Would that have been follov;ing vour meeting with 
the sales representatives at which you prepared Defendant's 
Exhibit D? 

A Probably. 

Q Could you explain the difference in the figure of 

total sales forecast of $3,600,000 on Defendant's Exhibit D 
and the forecast of $2,400,000 on Exhibit F? 

A Yes. 

Q Would you do so, please? 

A It v:as my conservative cutting Lac}, of projected 

sales bycne-third, approximately, to then use as a budget 
figure for the coming year. I knew in December that *e 
weren't going to be able to start in January on a full tilt 
basis, but I wanted to set forth for my board what I con¬ 
sidered to be a realistic budget for the coming year and I 
took our sales figures of 3.6 million and advised Hr. Houri- 
han to only use two-tldrds of that as projected sales and to 
compute the budget on the basis of that figure. 

Ci So this was just an arbitrary cutting by one- 
third rather than going through here and estimating how „ 
much of the amount for each customer should be included in 
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2 

A That is correct. 


3 

Q Looking at Defendant's Exhibit D, the document 


4 

prepared based on the sales reps meeting, we show Magnavox 


5 

$670,000. Now, how nuch of that $670,000 would be included 


6 

in the budget for Defendant's Exhibit F? 


7 

A You would have to look to the back of figures to 


8 

determine that. There is no way I can tell from the face 


9 

of it. 


10 

When I told Nr. Hourihan to use 2 million 4 as 


11 

the total sales figure, he then had to go back and work 


12 

the sales forecast back to that figure. Whether he did 


13 

it on an individual pro rata basis per customer, frankly 


14 

there is r.o '.'a” I can tell from this. 


15 

Q As of December, 1969, did you have an equal 


16 

opportunity to obtain each one of these contracts or ’/ere 


17 

your chances of getting one better than your chances of 


18 

getting some other? 


19 

A The 3 million 6 represented our sales reps best 


20 

estimate as to what they would got. I don't believe that 


21 

that estimate vas put in terms that thev have a 93 per cent 


22 

as compared to an 85 per cent. I think what they were 


23 

saying is that this was what they realistically felt they 


24 

were going to be able to get for us for deliver*' durinn 


2o 

i/ 0 • 
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Q At that meeting was there any discussion of each 
customer? 

A Yes. 

Q How, for exanple, the third customer says Collins. 
It says $11,300. 

We have also seen Magnavox, $670,000. 

Was there any discussion of whether our chances 
of getting the $11,000 order were better or worse than our 
chances of getting the $670,000 order? 

A Yes. 

Q So, when it came to reducing the figures on this 

sheet to arrive at the $2,400,000 fimire, wouldn't you have 
to make none judgment with respect to which orders you had 
a better chance of obtaining than some other orders? 

A Hot on that basis, no. 

Q Did Defendant's Exhibit D, the sales reps fore¬ 
cast, prove to be an accurate forecast of sales that could 
be obtained during 1970? 

A Did it prove to be? You mean did ISL ship this 
volume in 1970? The answer is no, sir. 

Q Up until the time you were terminated, had T.0I. 
been able to obtain all of the orders which it thought it 
would be able to obtain by ‘lav, 1970, based on this pro- 
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8 • 2 

A No, some of them had had received and cancelled 

3 

on. Some of them it had not received yet. 

xx 4 

(Defendant's Exhibit Cl marked for 

1 5 

identification.) 

■ 2 6 

Q Mr. Kovar,I show you Defendant's Exhibit Cl for 

■ 7 

identification and ask you if you can identify that docu¬ 

1 8 

ment? 

9 

A It's a copy of a letter I v.rote to 'Mr. Tucker,our 

* 10 

supervisor of sales reps, on 20 April, 1970. 

1 11 

Q There is handwriting on it. Could vou tell us 

12 

whether the attaclimcnt to that letter is the same as 

* 13 

Defendant's Exhibit D without the handwritten comments? 

K 14 

A That is correct. 

15 

Q Do you know who put the handwritten comments on 

" 16 

your letter and on the attachment? 

S 17 

A That is Mr. Tucker's handwriting or printing. 

18 

Q Did he return the letter to you with the hand¬ 

19 

written comments on it some time in April, 1970? 

X 20 

A I would think so, yes. 

■ 21 

!1R. MALONEY: I offer it in evidence, your Honor. 

* 22 

THE COURT: Any objection? 

1 23 

MR. MCCONNELL: No objection. 

■ 24 

23 

THE COURT: Received. 
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(Defendant's Exhibit Cl received in 
evidence.) 

HR. MALONEY: May I read the letter, your Honor? 

THE COURT: Co ahead. 

(.'lr. Maloney read from Defendant's Exhibit Cl 
in evidence to the jury.) 

Q Could you explain to the jury what Mr. Tucker 
meant by No. 4, Mr. Kovar? 

A Yes. A sales booking, he was referring to as 
delivery, as sales, and he v/as saying, in effect, he couldn't 
do that because that was controlled, at least in part, by 

plant capacity and thereby affected by backlog of present 
orders. 

So, he said that he would prepare a bookings 
forecast which would attempt to forecast what kind of 
orders he could procure, not that we would deliver, but that 
he could procure. 

Q So Mr. Tucker did not have sufficient knowledge 
to be able to tell whether or not ISL could deliver all of 
the orders which he could obtain; is that correct? 

Well,that is correct. Wo had not been delivering 
up to that point, so he had an idea that we were not 
delivering to orders. 
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A Mr. Tucker was an independent marketing nan for 
some years prior to his association with us. Prior to that 
I understand that he had been sales manager or marketing 
manager for a division of Litton Industries. 

0 He had no manufacturing experience or engineering 
experience, did lie, as such? 

A That I don't know. 

Q Nov, turning to his marked-up copy of Defendant's 
Exhibit D, which is attached to his letter, next to Cam¬ 
bridge we have a figure of $269,000 and then 500 at 530, 
prototype failed. 

Now, is it correct that 500 at 530 is merely an 
explanation of how rc arrive at-the $2C9,000 figure? 

A That is correct. That number of units at that 

price. 

Q What does Mr. Tucker's comment that prototype 
failed mean? 

A That the prototype hadn't been accepted as of 
this point. 

Q Would you be able to obtain the order for 
$269,000 until a prototype did rualify? 

A No, generallv not, and with the Cambridge memory 
we could not have. 

* ..• — ■ * OU I > . k. .1 2 V" 1 . . OH « I. 1 f % ; f 
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had you built a prototype to the satisfaction of Cambridge? 

A That I don't know. I don't recall. 

Q Going down, he says, Compat, $250,000, and he 
has written the comment "Cooked." 

Does that mean that he had actually obtained a 
written order from Compat in the amount of $250,000? 

A Yes, that would be my understanding of that. 

0 Going a little further down we have IBM with a 
C in parenthesis, $90,000. The handwritten comment 
"Customer requirements cancelled." What would that mean, 

I!r. Kovar? 

A The IDM C means IBM Canada and it would indicate 
that ho said the customer recuircnents wore cancelled. 

0 Do you recall if that was cable harness work? 

A I think it was. 

Q So, ISL would not be able to obtain that order 
because the customer no longer had any requirement for the 
product; is that correct? 

A That would be correct. 

Q How, there is a company ICC. Could youtell us 
what company that is? 

A Information Control Corporation, I believe. 

Q We have a figure of $180,000 for the order and the 
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explain what that means? 

i 

A Due to our failure, apparently, to deliver on 
time, he was saying that the order was cancelled. 

Q Do ,f ou have a recollection that that was the 

fact? 

A !Jo, as a natter of fact, I don't. 

Q But Mr. Tucker would know, wouldn't he? 

A He should know. However, subsequent to that I 
talked with ICC and ny recollection is that we were still 
talking about continuing the order. 

Q You were trying to clear up the delivery problems 
and asking then to let you continue building the product for 
then? 

A Yes. 

Q Do you have any recollection bv the tine you were 
terminated on June 11th v;hether that dispute had been resolve! 
and whether or not they had agreed to let you continue 
deliveries? 

A I don't have a specific reollection of it. 

Q By the way, Mr. Kovar, have you had an opportunity 
to refresh your recollection in preparation for this trial 
by reviewing the customer files for these various customers? 

i 

A I don't have the customer files, nor have I seen 
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Q I don't think that was nv question. 

A I haven't reviewed then if I haven't seen them, 
Mr. .’laloney. That is v/hat I an saying. 

0 When is the last tine you recall looking at the 
customer files for ISL? 

A It would have been prior to June 5, 1970. 

Q Mr. Kovar, do you recall coning to ny offices 

in New York City last year with Mr. McConnell to review 
documents in connection with the preparation of this case? 

A Yes, sir. 

Q Did we make a file cabinet full of customer files 
available for vour review? 

A You made a number of cardboard boxes of documents 
available for our inspection. 

Q You don't recall us also making a metal file 
cabinet with fo”r drawers in it available for your in¬ 
spection? 

A In the conference room, yes. 

Q V7e wheeled it into the conference room and left 
it right there with you and Mr. McConnell; is that correct? 

A Yes. 

0 You and Mar. McConnell had an opportunitv to 

review all of the files in that cabinet; is that correct? 
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Q Going down, I see Raytheon, $98,500. The connont 
"Booked then cancelled due to non-deliverv." 

Could you explain that connent, please? 

A Mr. Tucker is saying that the order was booked but 
then it was cancelled due to non-deliverv. 

(Defendant's Exhibit CJ narked for 
identification.) 

Q m jt. Xovar, I show you a copy of Defendant's 
Exhibit CJ for identification and I ask you if you can 
identify that exhibit? 

A It is a copy of a bookings forecast, dated May 
24, 1970, which is in Mr. Tucker's hand printing. 

Q Did he send that to you on or about *'ay 24, 1970? 
Mr. Kovar, up in the corner I think it savs "XC," which would 
be Xerox Copy, to TAX 5/24/1970. Does that refresh that 
recollection? 

A I don't know whether I saw it before I left. 

I an sure that he would have sent it to no. 

Q You have no recollection of whether or notvou 
saw it? 

A Mo, sir. 

MR. ?IALO'JEY: I offer it in evidence, your 

honor. 
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xx 3 

4 

5 

6 

7 

8 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 
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22 

23 

24 


THE COURT: Received. 

(Defendant's Exhibit CJ received in 

evidence.) 

Q Mr. Kovar, is this the document v/hich Mr. Tucker 
prepared in connection with his comment No. 4 that we just 
discussed? 

A I would think so; yes, sir. 

Q So, the terms ISL's sales potential and booking 

forecast at the head of the two columns would mean sub¬ 
stantially the same thing as you explained in connection 
with Item 4 on your letter dated April 20th? 

A That is correct. 

Q Turning to page 2 of this document -- 
THE COURT: Which document? 

MR. MALONEY: CJ. 

THE COURT: Okay. 

Q Could you explain to the jurv what each of those 

columns means running across the base? 

A Well, the first column is the customer. He 

the customer program so that I assume subsequently he 
may break down a particular customer into several either 
geographic areas or particular product lines or something 
of that sort. 
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where their officer is located? 


A Yes. In some cases he notes the location. 

Q What is the second column? 

A It would be a description of the particular 
product that is involved. 

Q That would be, for example, I see one down here 

for Sanders, 4K x 13 3W. Is that what we discussed on 

Friday afternoon with the Magnavox prototype? It would 
four tines K which is a thousand times 18 which would deter¬ 
mine the number of cores i n the plane or stack? 

A Correct. 3'J refers to three wire. 

Q That neans there would be three wires going 
through each of these various small little cores? 

A Yes, sir. 

Q The next column ISL's sales potential? 

A Yes. 

Q What did Tucker moan by that? 

A Well, as I recall from the prior report that he 

had made, he is indicating that of their total purchases 
of that product lino, that we have anotential r,f :: thousand 
dollars. 

0 Would this be similar to v’hat wc discussed on 

^r^h" iftfivnnm , t-’--,*- r>Tlf. Ci e t* ,r ’ ,,n»- 

of this product tint the cu-toror van buving, he thought 
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that ISL had a chance to get this much of the order? 

A That would be correct. 

Q Then he has a column Capture Odds, which we 
discussed on Friday afternoon? 

A Yes, sir. 

0 . And then bookings forecast is arrived at by multiplying 
the Capture Odds times the ISL sales potential? 

A Correct. 

0 So, for example, on Honeyvel1-Boston he has a 
product there, $300,000 with Capture Odds of 50 per cent 
would be a bookings forecast of $150,000? 

A Correct. 

O So that as of May 24, 1970, this was Mr.Tucker's 
bent estimate of the amount of a written order he could obtain 
from that customer, is that correct? 

A That is correct. 

0 The next column says Capture Month. Would that 
indicate the month of the year in which he thought he could 
obtain the written order? 

A Correct. 

0 And then *'onthlv "ate. What does that mean? 

A The number of units that he thought would have 
to be produced per month under that contract. 
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A Yes, sir. 

Q Bo, taking an easy one, I see one is monthl ,r 
rate of 50 units,the price is $100, that would mean there 
would be shipments of $5000 a month to that customer for 
t.iat product if yovi could ok tain that order; is that correct? 

A Yes, sir. 

0 Then he makes various comments in the last 

column pertaining to whetheror not a prototype would be 
required before you obtained the order and various other 
items; is that correct? 

A That is correct. 

(Defendant's Exhibit AH marked for 

identification.) 

0 ’hr. Kovar, I show you Defendant's Exhibit AH for 
identification and ask you if you can identify that docu¬ 
ment? 


A This is a copy of a memorandum from me to Mr. 
Frank Parr and to Bill Tucker, dated May 26, 1970. 

0 Who is Mr. Parr? 

A Mr. Parr was the marketing manager hired by 
Plossoy for the l\S. office. 

Q Bo rather than Mr. Kinkhoph,Plessoy decided to 
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2 

States? 


3 

A Yes, *lr. Kinkhopf had been terminated. 


4 

0 Has fir. Parr working with Mr. Tucker in connection 


5 

with visiting customers and setting prices? 


6 

A He was working with Mr. Tucker in calling on our 


7 

reps. He had nothing to do with setting prices. 


8 

Q S °' up untl1 th e time you were terminated, you 


9 

established the prices which would be quoted to the custom¬ 


10 

ers; is that correct? 


11 

A Yes, sir. 


12 

Q Did m jt. Tucker have any discussion with respect 


13 

to changing those prices? 


14 

A He could increase them. 


15 

Q He could increase them, but he could not lover 


16 

the price which you gave him to quote? 


17 

A That is correct. 


18 

MR. MALONEY; i offer the docu .ont in evidence. 


19 

your Honor. 


20 

THE COURT: Any objection? 


21 

MR. McCONNELL: May I just take a look at it? 


22 

23 

(Pause.) 

MR. McCOMNELL: No objection. 


24 

1 HE COl P.T : It will be received. 
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(Defendant's Exhibit AH received in 
evidence.) 

(Defendant's Exhibit CK marked for 
identification.) 

J1R. MALOIIEY: Your Honor, Defendant's Exhibit CK 
for identification has been prepared by us in order to 
summarize some of the information on M r. Kovar's December, 
I960, forecast, Mr. Tucker's May 24th bookings potential 
forecast and the memorandum of Mr. Kovar, dated Mav 26, 
1970, and since this material is somewhat difficult to 
follow, I have prepared copies of this document which I 
would like to give to each of the jurors so they can follow 
the comparisons we make in these various sales forecasts. 

THE COURT: Have you had a chance to check 

these? 


MR. McCO.JNELL: Your Honor, I have never seen 
this document before. 

THE COURT: I will give you a chance to check 

then. 


MR. McCOHIJELL: If he had told me over the week¬ 

end, we could have checked out the various exhibits, but 
I haven't seen this. 


THE COURT: 


T want vou to check, them out before 
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MR. MALONEY: All right, your Honor. 

THE COURT: You can check then later this after¬ 
noon. This, I take it, is purely a summary? 

MR. McCONNELL: I an not questioning it, you know, 
until I have a chance to look at the exhibits. 

MR. MALONEY: I will be glad to make any correct¬ 
ions to it in the norning. All it does is list the amount 
of the order for each customer appearing on the three 
different documents. 

THE COURT: T would like to give you a chance 
to look at these before thev are shown to the jury, so we 
can do that tomorrow morning after they have had a chance to 
check it. 

MR. MALONEY: Would this be a good tine to stop 
then, your Honor? 

THE COURT: Have you anything else you would 
like to explore? 

MR. MALONEY: I have another matter, but I would 
like to go through this material first as it will be verv 
confusing if we do it without the jury having this to 
follow. There are 25 customers on three different 

documents. 


THE COURT: Nothing lias happened in the last 


.;ILj 
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have another subject you could go on with this afternoon, 
we can go on with this tomorrow morning after they have had 
a chance to correct then. 

MR. MALOHEY: All right, your Honor. 

THE Corn™: We will come back to this after you 
gentlemen have had a chance to look at the figures. 
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THE COURT: Another thing about this Exhibit CK, 

I don't thin* the heading means much. I think you got 
to think up something at the beginning or the end, so that 
the jury and I will know what all this is supposed to 


prove, 


Honor. 


MR. MALONEY: We will do that tonight, too, your 


(Defendant's Exhibt AA marked for identification. 
BY MR. MALONEY: 

Q Mr. Kovar, I show you Defendant's Exhibit AA 
for identification. I ask you if you identify that document, 

A This is a copy of a letter dated June 17, 1970, 
to Mr. Sinsheimer from Mr. Carlen. 

Q And was that Mr. Carlen's response to Mr. 
Sinsheimer's letter of June 9, 1970, which has been intro¬ 
duced in evidence as Plaintiff's Exhibit 26? 

A I think I would probably characterize this 

as the response of the directors of Scientific holding 
to that June 9th letter. 

Q That was not just a personal letter from Mr. 
Carlen, but it was written pursuant to considered judgment 
and decision by the board of directors of ISL? 

A Yes, sir. 


iir.'-a: u - r 1 lr 


oi June Sth, I i. 
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2 

Exhibit 26, was the written notice by which Plessey assumed 


3 

management control of the business? 


4 

THE COURT: Give it an exhibit number. 


5 

MR. MALCNEY: Plaintiff's Exhibit 26, your Honor. 


6 

A I think so, yes. 


7 

Q I believe on your direct testimony Mr. Kovar, 


8 

you indicated that after Mr. Clarke or Mr. Albert had 


9 

handed you Plaintiff's Exhibit 26 in Mr. Sinsheimer's 


10 

office on June 11th, you went back to Chicago because 


11 

your son was ill? 


12 

A May I see 26 to make sure that I know what 


13 

you're talking about? 


14 

Q Yes. 


15 

A Yes, I said I immediately did go back to Chicago 


16 

and I did say that my son was ill. 


17 

Q Did you make copies of Mr. Sinsheimer's letter. 


18 

Plaintiff^ Exhibit 26, available to each of the members 


19 

of the board of directors? 


20 

A I think so, yes. 


21 

Q Was this the first notice to the directors 


22 

that there had been a change in paragraph 5D on March 2nd? 


23 

A No. I met with some of the directors on the 


24 

9th of June and that would have been the first discussion. 


25 




Q Do you recall which directors they were? 
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^ I think it was Mr. Carlen, Mr. Haggerty, and 
I think Mr. Johnson as well. 

Q On June 9th you had not yet received Mr. Sins- 
heixner's letter? 

A That is correct. 

Q What was Mr. Carlen's reaction when you told him 
that you had agreed to a change in paragraph 5D at the 
closing? 

A He was indignant with me. 

Q Well, anything else? 

A I think that characterizes hisreaction. 

Q Did he ask you what the nature of the change 

was? 

A Well, yes, I had explained what the change was 
and he was indignant that, one, I had made the change, 
and, two, that I had not so advised the hoard of directors 
immediately thereafter. 

Q Did you make a copy of the written amendment 
dated March 2nd available to him? 

A Well, I don't know that I had it in hand, but 
we would have gotten copies of it if they hadn't already 
received the documents. 

Q And on June 11th vou came to New York Citv 

and you received Plaintiff's Exhibit 26 from either ::r. 
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Albert or Mr. Clarke? 

A That is correct. 

Q You then returned to Chicago? 

A That is correct. 

Q I believe you testified that you then left 
Chicago and went back down to Barbados? Is that correct? 

A Yes, sir. 

Q Did you return to Chicago on June 11th? 

A Yes. 

Q Do you recall how long you remained in Chicago 
before you returned t o Barbados? 

A Three days, I believe. 

Q And during that three days were there meetings 
with one or more members of the board of directors to 
discuss what should be done in response to Mr. Sinsheimer's 
letter of June 9th, which is Plaintiff's Exhibit 26? 

y 

A I m not sure they were meetings; they were dis¬ 
cussions, but I think they mostly took place by way of 
telephone. 

Q Do you' recall ever being in the same room with 
Mr. Carlen between June 11th and what was it — you said 
June 17th? 

A As to what? 
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A I said I thought it was three days. My reaction 
is I left back for Barbados on Sunday, so that would have 
been, I think, the 14th, and I stayed down in Barbados 
a day, maybe a day and a half or so,and ther. I came back 
to Chicago, I think. 

Q Would you have been in Chicago on June 17th? 

A I'm really not sure. 

Q Well, during this period from June 11th to 
June 17th do you ever recall being in the same room with 
Mr. Carlen with a copy of the March 2nd amendment and 
discussing what it meant? 

A Yes, I think that took place on the 9th. 

Q What did you say to Mr. Carlen and what did he 
say to you? 

A I don't remember the exact words, but the import 
of the discussion was on the 9th that I told him that I 
had been advised that Mr. Sinsheimer wanted to see me 
on the 11th. I had previously advised them of the directives 
that had been given and then the total silence from Plessey. 

Q Was there any discussion whether or not Mr. 
Sinsheimer was attempting to assume management control 
one month early? 

A I thought that is what I was trying to anrv/'’r 
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Q Well, did you say that to Mr. Carlen? 

A Mr. Maloney, I told you I don't remember the 
exact words, if you want me to try to relate to you the 
discussion that took place at that meeting as best I can, 
I will do so. 

Q Without remembering the exact words, do you 
remember either you or Mr. Carlen saying how can Warren 
Sinsheimer assume management control now because we have 
an additional month to bring our profits up to an average 
of $15,000? 

A That point would have been made, yes. 

Q That definitely would have been said? 

A Yes. 

Q Do you recall what Mr. Carlen said concerning 
that subject? 

A Well, he wanted to know what legal right they 
had to do so. 

Q Do you recall who else was present at this 
meeting with Mr. Carlen? 

A Well, as I say, I think Mr. Haggerty and Mr. 
Johnson and myself, Mr. Murray, and I believe Mr. Suapiro. 

Q Who is Mr. Murray? 

A Mr. Murray was a law partner of mine and was 
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Q What is Mr. Murray's first name? 

A Matthew. 

Q Is he an attorney? 

A He is. 

Q Do you recall whether Julius Lewis was present 
at the meeting? 

A I'm not sure whether he was present at that 
meeting. I think Harold Shapiro was, but I am not sure 
about Julius. 

Q Harold Shapiro had not been at the closing 
in Barbardos? 

A That is correct. 

Q Now, with all of these gentlemen present was 

there some discussion of what should be done because Warren 
Sinsheimer was attempting to take over management control 
one month earlier? 

A We didn't know that for a fact on June 9th. 

This is what we suspected was going to happen, but we 
didn't know that on June 9th. What we did know was the 
report that I had given them as to the directives that 
had been given me. What we did know- v;as that Plossey had 
failed to respond to my questions thereafter as to what 
was happening. And what we did know was that I had been 

on June 11th in his office. 
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Q So on June 9 you knew there was a possibility 
that *lr. Sinsheimer was going to assure management control 
based on the fact that you had not made a $15,000 profit 
in May? 

l-]R. McCOIJNELL: That is not his testimony. 

I taink that is a mischaracterization of his answer. 

MALONEY: I withdraw the question. 

THE COERT: Can you answer the question? 

THE WITNESS: I suspected that he was going to 
do that based on the silence of Plessey to nv repeated 
questions after the lay meeting. 

Q At this meeting was there a discussion of what 
your response should be? 

A There was a discussion. 

Q How were you directed to respond to Mr. Sin- 
sheincr if he attempted to take over management control? 

A My instruction was to report back to the board 
with what he did, what he, Sinsheimer did or said. 

Q Was there any discussion of whether or not you 
should say to Mr. Sinsheimer that he had no right to take 
over based on the results of May alone? 

A No, the discussion reallv was that I was to do 
nothing, that T was then to report back to the board ror'.cr 1 
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sheimer would be or on what basis it would be, and my 
instruction was to bring the information back as quickly 
as possible. 

Q You did that on June 11. Was there another 
meeting between June 11 and June 17, at which you and Mr. 
Carlen and Mr. Shapiro and Mr. Lev;is were present? 

A I don't believe so. 

THE COURT: You don't remember? 

TIIE WITNESS: I don't remember any such meeting. 

Q Do you remember attending any meetings with Mr. 
Carlen between June 11 and June 17? 

A Ho, sir. 

Q Did you attend any meetings with Harold Shapiro 
between June 11 and June 17? 

A I believe I net with Harold and/or Julius. 

Q Do you recall whether you met with Julius? 

A I say it would have been either one and possibly 
both, Harold and Julius, at their offices. 

Q Did you discuss with either Mr. Shapiro or Mr. 
Lev,’is what ISL's response should be to Mr. Sir.sheiner' s 
letter of June 9, Plaintiff's Exhibit 26? 

A Yes. 

o What was the substance of that discussion? 
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suggesting v;e bring suit. 

Q You recommended that a lawsuit be commenced 
immediately? 

A Yes, sir. 

Q On v/hat basis? 

■ 

That the takeover was in violation of our agree¬ 
ment. 

Q Did you recommend that a motion be brought 

immediately for a preliminary injunction to stop that action? 

THE COURT: He was acting as a client here. 

Whether the lawyer might advise him? 

MR. 'VI/VjrY: I withdraw that, your Honor. 

Q Did Mr. Shapiro or Mr. Levis recommend that you 
attempt to obtain a preliminary injunction stopping Plessey 
from assuming management control in June? 

A !lo, sir. 

THE COURT: Where would this injunction have been 
issued? In Barbados? 

MR. KALOEFY: I assume, vour Honor, they could 
have come here and applied for it. 

THE COURT: What nooc! would that have done? 

MR. ’tALOEEY: Well, Plossev Incorporated offices 
are hero in 'lew YorkCitv and T an sure ”r. Pi n sheirer would 
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this Court. 

0 What was finally decided between you and Mr. 
Shapiro and Mr. Lewis as to what response should be given 
to Mr. Sinsheiner? 

A The three of us did not make the decision. 

The conversations that took place, my recollection, my 
personal conversations were limited to those two. There 
were some telephone conversations with other board members 
and there was a final decision made that m jt . Carlen would 
send a letter to M r. Sinsheiner. 

Q Is that the letter dated June 17 which we have 
just introduced in evidence? 

A Yes, sir. 

THE COURT: That is Exhibit AA? Is that right? 

THE WITNESS: Yes, sir. 

0 Prior to March 2nd, the day of the closing, when 
was the last time that you spoke to V.'arrcn Sinsheiner? 

A I don't recall the date. My recollection, 
there may have been a phone conversation that took place 
when he indicated that he was not coming to Earbados. 

q Between "arch 2nd and Juno 9th do you recall 
having any meetings with or telephone conversations vita 
Ur. Sinsheiner? 

526 


southern district court reporters u.s. courthouse 

FOLEY SQUARE NLP YORK. N Y. CO 7-45410 











imp 


Kovar-cross 


413 


with him, but they v:ould have been fairly perfunctory, 
brief conversations that night have taken place when I was 
in his offices in New York. 

Q Do you recall any discussion with Mr. Sinsheiner 
concerning the change in paragraph 5-D that had been made 
on March 2nd? 

A No, sir. 

Q Have you spoken to Warren Sinsheiner since June 9, 

1970? 

A Yes. 

Q Do you recall on what occasion? 

A I called him, I believe, in August or September. 

Q Of 1970? 

A Yes. 

Q VJhat was the purpose of that telephone call? 

A To try to set up a date to ncct him. 

Q During that telephone conversation did you discuss 

the assumption of management control? 

A No, sir. 

0 During that telephone conversation did you tell 
h’arron Sinsheiner that he had assumed management control 
in violation of the contract? 

A No, I tried to set up a date to meet with hi’”. 
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2 

conversation of any of the things that have become issues 




3 

in this 

lawsuit? 




4 

A 

That is correct. 



XX 

5 


(Defendant's Exhibit AL marked for 




6 

identification.) 




7 

Q 

Mr. Kovar, I show you Defendant's Exhibit AL for 




8 

identification and I ask you if vou can identify that 



1 

9 

document? 



s 

10 

A 

It's a copy of the termination agreement, my 




11 

termination agreement. 




12 

Q 

Did you have any written employment agreement 




13 

with ISL 

or Plessey following the closing on M arch 2nd? 




14 

A 

No, sir. 




15 

Q 

In connection with your termination did Plessey 




16 

agree to 

confer certain benefits on you? 




17 

A 

Plessey agreed to pay mo six months' compensation. 




18 

Q 

Six months' salary? 




19 

A 

Yes. 




20 

Q 

Did Plessey have any legal obligation to pay you 




21 

that six 

months' salary? 




22 

A 

Yes. 




23 

0 

Based upon what? 

1 


24 

A 

f'pon the English common law that managerial 

I 


1*3 

ei iov i 

a not c.-pio ■ < 1 1 "in , as m tao c.. >_■ ...» t 

1 
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United States, but that a reasonable notice period must be 
given, the length of which notice is dependent upon the 
type of position involved, there being an English case 
in which the editor of a newspaper was held to be entitled 
to three years' advance notice. 

Q Novi, in addition to paying you the six r.onths' 
conpensation did Plessey give you anv other benefits? 

A Thev agreed to allow re to stay on at the house 
in Barbados until the end of November rent-free and agreed 
to allow re to continue the use of the companv car I had 
during that period of tine. Upon early leaving of Barbados 
for the States, the house and car to return, of course, to 
l’lessev. 

Q Was the agreement which you made with Plesse” 
Incorporated reduced to writing in this document dated 
June 1C, 1970? 

A That is right. 

MR. MALONEY: I offer it in evidence. 

THE COURT: Who signed that agreement? 

THE WITNESS: That was Mr. Sinsheiner's signature. 

THE COURT: Sinshcir.cr? 

THE WIT'IESS: I thin):. Let me double-check. 

Yes. 
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THE COURT: It will be received. 

(Defendant's Exhibit AL received in 
evidence.) 

THE COURT: I think we night recess for the day. 
Would that be convenient? 

?!R. MALO'IEY: Yes. 

THE COURT: Ladies and gentlemen, we will reconven 
tonorrow morning at 10 o'clock. Please don't discuss the 
case with anyone in the meantime. Thank you verv much. 

I hope you all have a nice evening. 

(Whereupon, an adjournment was taken to 
March 12, 1974 , at 10.00 A..M.) 
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SCIENTIFIC HOLDING COMPANY, LTD. 

v. 

PLESSEY INCORPORATED 


March 12, 1974, 
10 A.M. 


(Jury present.) 

THE COURT: Good morning, ladies and gentlemen. 
Nice to see you this morning. 

MR. McCONNELL: Your Honor, Mr. Maloney has 
agreed with me that we can interrupt the elamination 
of Mr. Kovar and put Mr. Carlen on the stand so that we 
can get him on and off. 

THE COURT: All right. I think if counsel agree 
to that, it will give the jury and I a change of pace and 
we will go along with that. 

All right, go ahead. 

MR. McCONNELL: Mr. Carlen, will you step up, 

please. 


RAYMOND N. CARLEN, called as a witness, 
having been duly sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. McCONNELL: 

o »• . r% . .. y . • 

A I live in Hinsdale, Illinois, a suburb of Ch c: >. 
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Q What is your job or occupation? 

A I am the president of Joseph T. Ryerson & 

Son, Inc. 

Q Where is that company located? 

A They are headquartered in Chicago. 

THE COURT: What does that company do, sir? 

THE WITNESS: Well, we are steel, aluminum, 
metals, distribution and processing. 

Q Did you have some connection with the company 
called International Scientific Limited or ISL? 

A Yes, I was a shareholder and a director of ISL. 

Q Are you presently a director of the successor 

company. Scientific Holding Company, SHC? 

A Yes, sir. 

THE CCXJRT: That, I take it, is the plaintiff 
in this case? 

MR. McCONNELL: That's correct, your Honor. 

Q I show you what has been identified as Plaintiff's 
Exhibit 9, which purports to be a copy of the ndice to 
the shareholders for the special shareholder meeting of 
ISL to be hold February 14, 1970, and ask you if you had 
occasion to review that document at or about the time it 
was sent to the TSL holder*? 

A Yes, sir, I received that as a sharchoi-or . :.a 
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did review it. 

MR. McCCNNELL: I offer Plaintiff's Exhibit 9 
in evidence,, your Honor. 

THE COURT: Any objection? 

MR. MALONEY: Your Honor, I would object at 
this time on the ground that this document was apparently 
not given to the defendant at or before the closing in 
this transaction and, therefore, I don't see what relevance 
it has to the issues in this action. 

MR. McCCNNELL: There is testimony that it was 
indeed given to them. 

THE COURT: Let me see it. 

(Pause) 

THE COURT: Let me see counsel a minute. 

(At the side bar.) 

THE COURT: What is your objection to this? 

MR. MALCNEY: Our objection is, your Honor, 
that based on our witness' recollections, they were never 
shown a copy of this document or given a copy of it prior 
to the closing on March 2nd. 

I think Mr. McConnell could renew his offer at 
such time as he does produce evidence to the contrary. 

to connect ion. If he can't shov that, you can : ako a r *_ i on 
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to strike it. 


MR. MALONEY: Your Honor, would you explain 
to the jury at this time that this does not mean that 
the defendant knew what was in this document based on 
anything we have had so far. 

THE COURT: All right. 

MR. MALONEY: Thank you, your Honor. 

(In open court.) 

(Plaintiff’s Exhibit 9 received in evidence.) 

THE COURT: Ladies and gentlemen of the jury, 

I am receiving Plaintiff's Exhibit 9 at this time subject 
to connection. There has been no evidence so far that the 
defendants knew anything about this document. There may 
be further proof in that connection and for that reason 
I am receiving it now subject to that further evidence 
that the defendants knew about this document. 

All right. 

BY MR. MCCONNELL: 


Q Directing your attention, Mr. Carlen, to the 
third page thereof of Plaintiff's Exhibit 9, which is 
headed "Proposal for sale of assets of the company," did 
the first two paragraphs thereof accurately describe 

A Yes, Mr. McConnell, it certainly drv's. 
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MR. McCONNELL: At this time, you: Honor, I 
ask leave to read those two paragraphs to the jury. 

THE COURT: All right. 

(Mr. McConnell read from Plaintiff's Exhibit 9 
in evidence to the jury.) 

Q I show you what is in evidence as Plaintiff's 
Exhibit 26, which is Mr. Sinsheimer's letter to Internationi 
Scientific Limited, under date of June 9th, and ask you 
if you received a copy of that letter as a director of 
ISL on or about that date? 

A Yes, I did receive this letter, a copy of it. 

MR. McCONNELL: Without reading the letter again, 
your Honor, that is the letter where Mr. Sinsheimer says 
Plessey is assuming management responsibility pursuant 
to the March 2nd contract and the amendment, is that right? 

THE WITNESS: Yes, and this was rather a 
surprise to me. 

Q What did you do as a director of ISL following 
receipt of Mr. Sinsheimer's letter? 

A Well, I couldn't understand the letter basically 
because it didn't correspond with my understanding of the 
agreement and so I immediately contacted Allan, attempted 
to contact various other members of the board of di. rectors 
<~;;u uau a n.u.oer o_ drtc... s j ons with the: L«.c-use, a: I 
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5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


say, I was perplexed. The letter really was a shock to me 
because it didn't match with what I understood the agree¬ 
ment wss. 

Q Did you also have some conversations with your 
attorneys? 

A I had some conversations with my personal 
attorneys after I had discovered that there had evidently 

been a change at closing, which I didn't understand or 
know about. 

Q Did you have any discussions with either Mr. 
Lewis or Mr. Shapiro with reference to this letter? 

A yes, with both of them. 


X 
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T2 2 

Q I show vou what has been narked Plaintiff's 


3 

Exhibit 27 and ask you if you can state what that is? 


4 

A Well, that is a letter fron nyself to Mx. 


5 

Sinsheiner. It was a result of all of these discussions 


6 

as to the approach to this letter, nv inouiry as to how 


7 

it cane about, exactly what changes had taken place, so 


8 

this would occur and this letter would be written, which 


9 

conpletelv shocked ne. 


10 

Q What is the date of your letter? 


11 

A The date of my letter to Mr. Sinsheiner is June 


12 

17. 


13 

Q Did you cause this to be sent to Mr. Sinsheiner 


14 

on or about that date? 


15 

A Yes. As I said, we had a number of discussions 


16 

as to the way to go about this unusual take-over or this 


17 

letter of June 9 of Mr. Sinsheiner with Julius Lewis, with 


18 

Harold Shapiro, with the directors as to what action we 


19 

should take, Mr. McConnell. 


20 

Q Did they assist vou in the drafting of this letter? 


21 

A Yes, ouito obviously as a result of those dis¬ 


22 

cussions vc felt that it would be better if I tried to noet 


23 

with Mr. Sinsheiner, arc! I did respond to the letter in an 


24 

effort to connunicatc wit!: kin as to this action, and as 


) 

♦ 

• t • 
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him, and this was the result of all of these discussions, 
and it was thought that I should try to meet with Mr. 
Sinsheiner to write him stating these points, and then 
subsequently to meet with him to resolve the issues in¬ 
volved, because I was cruite upset. 

MR. McCONNELL: I offer Plaintiff's Exhibit 27 

in evidence. 

I1R. MALONEY: No objection. 

THE COURT: It will be received. 

(Plaintiff's Exhibit 27 received in 
evidence.) 

Q Would you read your letter to Mr. Sinsheiner to 
the Court and jury, please? 

A "On behalf of the Directors of Scientific 
Holding Company, Ltd., I wish to acknowledge receipt 
of your letter to them of June 9, 1970, concerning 
your assumption of complete management control of 
International Scientific (1970) Limited. 

"I have discussed this action with four of the 
Directors and two of the shareholders, and they are 
greatly distressed. They believe that the progress 

of ISL through May, 1970, clearly indicated that the 
profit goal set for the Company under the Agreement 
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"In our negotiation*? you repeatedly indicated that 
no such action would be taken so long as progress 
was being made by ISL. You have now seen fit to 
assume management, despite your contrarv assurances. 

"The Directors will look to Plessey Incorporated 
as trustee of the rights of Fcientific Holding Co. 

s 

under the Tebruary 2 agreement. The Directors know 
and will expect that the good faith management of ISL 
by Plessey Incorporated will entail the production 
of the maximum profit available during the 12-month 
period ending March 31, 1971. To this end the 
Directors have the confidence and will expet that 
you will make available to them a complete monthly 
accounting of all ISL activites, sales, expenses 
and such other information as mav be necessary or 
desirable for then to determine v?hether, in their 
opinion, any course of action or expense is detrimental 
to attaining the profit goal. 

"In my experience as a Director of Inland Steel 
Conpanv and of Joseph T. P.verson & Son, Inc., as 
'•'oil as other companies, • and as an officer of P.yerson 
I have nnnv times been involved in the acouisition of 
companies over the past 1C "ears. Such involvement 
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administration of the acquired company as a unit of 
Joseph T. Ryerson. On a personal basis and as a 
private invester, I have been involved with a number 
of smaller companies that have been sold to or merged 
into other corporations. Based upon these many ex¬ 
periences it's ny belief that you have assumed an 
awesome responsibility. 

"In the best interests of your fine Company 
whose calibre is beyond question (one of my close 
personal friends discussed Tlessey with me during 
our negotiations -- you mav remember Frank Kenplo 
who told ne that one of his many varied interests 
had been sold to you) and, as well, in the interests 
of the shareholders of Scientific Holding Ltd.; 

I believe that I, along Mr. victor Johnson - a share¬ 
holder, Director of Scientific Holding Company, Ltd., 
and Vice President of Operations of American Sugar - 
should meet with you and your associates. Such 
meeting can take place at our mutual convenience as 
quickly as possible in the future - either in Mew York 
at your offices, or at mine in Chicaao. At such a 

meeting vo can discuss the complexities of vour 
trusteeship over the next 10 months and the solution 
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1 

"Please let me hear from vou. 


3 

■ 

"Sincerely, 



"Raymond II. Carlen 



President." 


1 5 



6 

| 

Q Did Mr. Sinsheiner respond to that letter? 


■ 7 

A Yes, he did. 


1 8 

0. I show you v.’hat has been narked Plaintiff's 


9 

Exhibit 28 and ask you if that is Mr. Sinsheiner's lesponse? 


• 10 

A Yes, that is Mr. Sinsheimcr's response. 


1 11 

Q Did you receive that on or about the date ic 


12 

| 

bears? 


• 13 

A Yes, on or about the 24th of June, something like 


1 14 

that. 


15 

I 

MR. McCOIEIELL: I offer Plaintiff's Exhibit 28 


■ 16 

in evidence without admission to the assertions made there¬ 


1 17 

in. 


18 

1 

MR. MALOMEY: No objection. 


" xx 19 

(Plaintiff's Exhibit 28 received in 


1 20 

evidence.) 


21 

MR. McCOIIIIELL: At this tine I would like to 


■ 22 

read Plaintiff's Exhibit 23 to the jury. 


1 23 

(Mr. McConnell read from Plaintiff's Exhibit 23 


24 

to the jur*’.) 


1 
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Q Now, after the receipt of Mr. Sinsheimer's letter 
of June 22, what, if anything, did you try to do to meet 
with Mr. Sinsheimer? 

A Well, I immediately related to those directors 
available to me on the phone and v.-ith counsel Julius Lewis 
and Harold Shapiro, one or the other of then, the contents 
of this reply, and the sum of those discussions, since 
Shapiro and Lewis were involved with the draft of the letter, 
and our general approach was a joint discussion amongst 
the directors over the phone, that I pursue *’r. Sinsheimer, 
and I felt vorv strong]y that I had to meet with this nan 
and discuss with him this transaction, end that it would 
serve the best interests of all involved if I did that. 

So I continued to try to reach Mr. Sinsheimer on 
the phone, succeeded, and we established a date in New York 
in Mr. Sinshciner's office. 

Mr. Johnson, Victor Johnson, of the American Sugar 
Company, one of the other directors, lived in New York and 
worked here, but couldn't make it that day. So Harold 
Shapiro, counsel, care with me to the meeting. 

0 Can you fix the date of that meeting? 

A That was on Honda”, July 13. 

0 Where did it take place in Mew York? 
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2 

q Who was present besides yourself and Mr. Shapiro? 


3 

A Just Mr. Sinsheirner in his office — I presume 


4 

it v;as his office; it was a lav; office. Ilis nano was on 


5 

the door. 


6 

Q Now, would you relate as best you recall to the 


7 

Court and jury what was said by you and what was said bv 


8 

Mr. Sinsheirner at that Julv 13 meeting? 


9 

A Well, it was a general discussion of this take¬ 


10 

over, to which T objected, and I said that I had just learned 


11 

after I received his letter that there had ovidentlv been 


12 

an ar<~-ndnent which charged thir.rr.. which T had not knov/n 


13 

about, which T didn't believe wasproper, and at that nonent 


14 

I had no specific ruling or legal knowledge nvself as to 

/ 

15 

whether or not it was, but it seemed as a la’/man, and in 


16 

all of the discussions in these kind of things that I have 


17 

been involved in, it seemed wrong. 


3 18 

Mr. Sinsheirner said he didn't think it was. 


19 

I v;cnt on to say that, again, in my experience I would not 


20 

want to be in his shcos, that he had, in fact, taken on 


21 

* 

an awesome responsibility, and, nuite obvious!v, we would 


22 

need detailed records. Ue, T felt, had the rinht to do 


23 

this. Mr. Sinsheirner denied that he would give me or 


24 

anvonc else; it may have been at this point in the 
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over the phone and I will give you the results." But, 
at any rate, at this point in the conversation he turned 
and picked up the telephone and talked with soneone. 

And I don't know who that was. I presumed at that moment 
sitting there with Mr. Sinsheimer that it was his comptroller 
or someone who had their financial figures, and listening 
to one side of the conversation they were talking about 
the profit plan, the budget for isl for the next 
year of Plessey, and I heard them talk about their year, 
which, I believe, ran from. June to June — that was their 
accounting year. And, of course, our measuring vear vent 
from April 1st to March 31st. 

And there was some discussion about the adjust¬ 
ment of their profit numbers to ours, and M.r. Sinsheimer 
concluded that conversation, hung up the phone, and turned 
to me and he said, "Mr. Carlen, there is nothing to worrv 
about. We are going to make more than the $360,000." 

And I was rather surprised and amazed, and I 
said, "That is wonderful, Mr. Sinsheimer. Next April 
when you get the accounting figures, why, you bring the 
check to Chicago and I will buy the champagne and we will 
have a party for all of the shareholders of If'L." 

We then discussed again my feeling that, you 

* i ‘ .• ... . - . . . . • • • * . 
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1 2 

a tremendous one Plessey had taken on, because, again, in 


3 

my business involvement with many companies I wouldn't 


" 4 

take on this responsibility in any transactions we have 


i 5 

been involved in, and have not. 


6 

The problems of accountants in my company. 


" 7 

some of them can't agree on numbers, and the possible 


1 8 

problems involved here were awesome. 


9 

Mr. Sinsheiner rejected again my rcnuest for 


* 10 

operating statistics and monthly data, and then I think, it 


I 11 

was a repeat of this, and then Mr. Shapiro and I left. 


12 

0 Following that meeting did vou nrepnre a memo¬ 


* 13 

randum of the conversations that vou had with Mr. Fin- 


1 14 

sheirer? 


■ 15 

A Yes, I did. 


" 16 

Q I show vou what has been narked Plaintiff's 


1 17 

Exhibit 29 and ask. you if "ou can identify that? 


■ 18 

A Yes. 


19 

0 And in the same connection. Plaintiff's Exhibit 


1 20 

30? 


■ 21 

A These are the notes T made. 


" 22 

THE COURT: Which is it? . The handwritten one? 


1 23 

THE WITHES?: The handwritten one. 


■ 24 

THE COURT: When did you write those up, sir? 


25 

THE WITHES?: Well, I started in the cab when we 
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got out, because I have long found it a practice after any 
business meeting that I try to make notes of those 
important meetings so that I may have then for the file. 
And, of course, I knew that it would be much better that 
I begin to write these imediatelv. 

The other directors and people involved in 
ISL would obviously want to know what took place, so I 
made these notes, completed then at the airport. The 
middle of the first page, I guess, gets more clear, for 
the cab would not stop jiggling around. But, at any rate, 
that was about the tine franc. .. 

And then the other one is my secretary's typing 

of this. 

THE COURT: The typewritten one is a copy of the 
handwritten notes? 

THE WITNESS: I don’t know, your Honor, if they 
are exact duplicates, because my secretary had worked for 
me at that time 21 years and she takes — 

THE COURT: She takes liberties? 

THE WITNESS: She improves upon my grammatical 
inaccuracies. 

MR. MALONEY: Your Honor, we have no problem 
about that. We don't intend to object to the introduction 

of t.ioce piccur. paper, hut wc uo not a mt that t. 
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1 2 

are necessarily an accurate transcription of the con¬ 


3 

versation. However, we have no objection to the two pieces 


■ 

of paper. 


1 5 

THE COURT: You are offering 29 and 30? 


6 

MR. McCONNELL: We offer 29 and 30. 


■ xx 7 

(Plaintiff's Exhibits 29 and 30 received 


1 8 

in evidence.) 


9 

Q Will you read to the Court and jurv at this tine 


® 10 

Plaintiff's Exhibit 30, the typed copy? 


1 11 

A The typed copy you wish me to read? 


12 

Q If vou can read "our own handwriting, read 29. 


• 13 

A Meeting between Messrs. Shapiro, Sinsheiner and 


1 14 

Carlen in New York offices, July 13, 1970, started at 


15 

4.35 p.n. New York Daylight Saving Tine. 


■ 16 

"Discussed reputation of Plessey as fine 


I 17 

company. Ouestioned relationships with Frank Xeppel. 


18 

Sinsheimor finally remenbered firm of Dunbar, Xeppel & 


" 19 

Plessey entering into franchise deal with then. Sinsheiner 


1 20 

had net Xeppel. 


21 

"Sinsheiner opened conversation - apologized 


■ 22 

for 'curt' letter. lie didn't mean to have it sound that 


1 23 

way. Sinsheimor had just read over his letter to no 


■ 

dated June 22, 1970, before we arrived and said it was 


■ 

'curt' - I siid, 'Yes, it was very curt. ' 


1 
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1 * 2 

“Sinsheiner said your (Ray Carlen’s) letter 

1 3 

was friendly and 'extremely articulate' but he. 

f 4 

Sinsheiner, had to reject any trusteeship. 

| 5 

"Started to tell how Kovar was not accepting any 

1 6 

of their suggestions, and he called Kovar a stubborn nan 

L 7 

(tiis last conr.ent after shutting door to his office) . 

1 8 

"I said I was not interested in his relationship 

■ 

with Kovar but would rather discuss the rights of ISL 

* 10 

shareholders under the agreenent and the necessity of 

1 

SHC (ISL) directors receiving figures. Sinsheiner rejected 

■ 12 

this and said in his opinion we had no rif'ht to receive 

4 13 

such figures. I disagreed. 

14 

"Sinsheiner renarked he didn't think it was going 

■ 15 

to be any problen because ISL was going to make more than 

16 

$360,000, thus Plessey would be paving full amount $1,260,000 

17 

in April, 1971. Sinsheiner's obligation was only to run 

■ 18 

Plessey in good faith and that fulfilled it (He said 

19 

his associates informed him when he took over that that 

20 

was his only requirement). 

■ 21 

"I counteredwith specifics - still to be net 

22 

and read from page 7-A, principles, ot cetera, et cetera, 

23 , 

points A, B, C, ot cetera." 

■ 24 

TUP COl’RT: What docs that r n ?n, "red from nape 

25 

v-;' ? 
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THE WITNESS: Well, those were a group of notes 
of the negotiations and agreement as I remember it, your 
Honor, that I had in front cf me. 

MR. MALONEY: If I can help out, that might be 
page 7-A of the agreement signed on February 4, in which 
certain principles setting forth the accounting treatment 
v/ere set out. 

THE COFRT: Would vou agree to that? 

THE WITNESS: Yes, I think so. 

THE COURT: I want the jury and myself to under¬ 
stand what it meant. 

THE WITNESS: (Continuing) "Sinnheimor agreed 

that this was true, and I told him that I must really 
investigate monthly figures for ISL to reach knowledge of 
make-up and progress. 

"Sinsheiner said only if they didn't make 
$360,000 would this be a point of contention and that he 
fully understood that when he took over management 
(exercised his right by letter dated June 9, 1970). That 
if he didn't make and didn't pa’' our $1,260,000 ho would 
face us in a court. 

"Shapiro entered conversation and reietorated 
what Sinsheiner had said. 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


"Shapiro said this was the first tine pre¬ 
trial conference had bee" held before litigation was 
entered into. 

"With this agreed to, I repeated rights of 
shareholders to get figures. Sinsheiner rejected com¬ 
pletely. I said he'd have to bring these kinds of reports 
and accounting justification into court - if required after 

end of measuring year and our case was presented before a 

fc, 

judge or a master who was an expert in accounting." 

THE COURT: I see we have a jury here who are 
experts in accounting. . •* 

THE WITNESS: I an going to ask then for help. 

"Sinsheiner acknowledged this and repeated that 
he didn't think it necessary to furnish figures now or at 
some future date because they would maJ:e more than this by 
April 1, 1971. 

"I asked did Sinsheiner have profit figures 
for June. Sinsheiner called someone on phone and asked 
if reports from Barbados were in. A five-minute conver¬ 
sation ensued on the phone. Sinsheiner said during 

this 'Or. their accounting basis thev did make a profit in 
June.' He then asked on phono about profit plan (budget 
for IFL) - heard catches of discussion - nothing of noaninc. 
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2 

1970, to June, 1971, called for $605,000 or $620,000' 


3 

after full managenent and Ples^ey expenses were charged - 


4 

so on our measuring basis, this was over $900,000. 


5 

Sinsheimer guessed on our basis, measuring year's April, 


6 

1970, to April, 1971, profits should be $500,000/ 


7 

$600,000. I thanked him for that confidence and invited 


8 

him to Chicago for delivery of the check and I'd bring the 


9 

wine. 


10 

"I again queried - shouln't you recognize our 


11 

right and get accounting figures? He said he wasn't going 


12 

to run extra set of figures, and I should call hir. monthly 


13 

and he'll give no figures over phone. 


14 

"We shook hands and left at 5.10 p.m., New York 


15 

Daylight Saving Tine." 


5 16 

0 Now, did vou subsequently write a letter to 


17 

the shareholders of SHC advising then of the takeover 


18 

and of your conversation with Mr. Sinsheimer? 


19 

A Yes, I did. I discussed this againwith counsel. 


20 

ny counsel, and with Shapiro and Lewis and other directors. 


21 

I did this, Mr. McConnell, as an individual because of the 


22 

many shareholders who were friends of nine who had invested 


23 

in this tiny company struggling to keep it going and to 


24 

trv to preserve it as a part of the free enterprise svstem. 
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7IIF WITNESS: I couldn't tell vou exactly, your 
Honor, but I think there were nine or ten of my friends, 
perhaps more. I can nuickly recall eight or nine of them. 

Q I show you what has been marked Plaintiff's 
Exhibit 31 and ask you if you can identify that? 

A Yds, Mr. McConnell. This is, I believe, the 

final copy that eventually v;ent to the shareholders dated 
August 11. 

!1R. McCONUELL: I offer 31 in evidence, your 

Honor. 


MR. MALONEY: I vould have the same objection 

to this document as the proxv material. 

THE COURT: I will take it subject to connection. 

MR. MALONEY: Perhaps Mr. McConnell could ask 
Ur. Carlen if he sent a copy of this to Plessey. 

THE COURT: Or whether theygot a copy of it. 

MR. McCONNELL: There is no contention that they 
did. It is a contemporaneous recording. 

TIIE COURT: I don't think it adds anything to 
that. We have already received the notes he made at the 
meeting. I don't think this adds much to that. 

MR. MALONEY: Then I would rone./ my objection 
as to the receipt of thin document since it was never sent 
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THE COURT: I think I v/ill sustain it. Ue ha^ the 

minutes. 

HE. McCOlEIELL: I don't contend it was ever sent, 
hut I have no information that it was not. . 

THE COURT: He said he reported on the conver¬ 
sation to the shareholders. I think that is enough, and 

s 

I will sustain the objection. 

MR. HALOUEY: Thank you, your Honor. 
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MR. McCONNELL: You may cross. 

MR. MALONEY: May we take a five-minute recess, 

if your Honor please? 

THE COURT: All right, we will take a five- 
minute recess. 

(Recess.) 

(In open court; jury present.) 

THE COURT: All right, Mr. Maloney. 

CROSS EXAMINATION 
BY MR. MALONEY: 

Q Good morning, Mr. Carlcn. • 

A Good morning, Mr. Maloney. 

0 Mr. Carlen, do you recall how the subject of 
who would manage the business, if Plessey acquired it, 
first came to your attention? 

A I don't quite understand your question, Mr. 
Maloney? 

Q When did you first learn that Plessey, Inc. 
was interested in acquiring the business? 

A I believe some time in December, 1969. I would 
have to refer to my notes to be exact, but about then. 

We had gone through a group of various companies. You 
know, this was a poor little company that had no money 
and wo had agreed that to maintain the employees in 
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Barbados, we had built a Skilled work force, since the 
investors had no more money, we would have to sell the 
company and that decision was reached in August of 1969 
and we discussed with a number of different companies and 
then Plessey came on the scene somewhere about December, 
1969, and things were a little desperate at that point, 

Q So, you had been trying to sell the company 
since August of 1969? is that correct? 

A Yes, Mr. Maloney. The investors had no more 
funds to put in and it was a shame to have a fine comnany 
like this not continue in business. I7e had almost 100, 

I believe, trained employees and it was providing a good 
service for the industry and with the credit crunch in 
1969 I was talking to our Toronto bank at least once a 
week about the funds. Business activity was restricted 
because of our lack of money to finance our inventory 
and receivables, which had grown at phenomenal bounds, 
so it was just in the best interests of the employees 
and everyone concerned that it bo acquired by someone who 
had financial resources to keep it going so the emplovees, 
the customers and all involved weren't hurt. 

Q By December of 1969 or January of 1970 was 
anyone other than interested 'n nccuj.rin<~ the 

compnnv? 
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A I can't rightfully answer that, Mr. Maloney. 

I stopped my efforts when I was informed that there had 
been discussions, that Plessey had an interest, that it 
looked like they were going ahead and about that time 
in January a directors' meeting was called in New York, 
January 30th I believe, to discuss the basis of the 
negotiations that counsel and Mr. Kovar had been conducting 

Q Between August, 1969, and January, 1970, had 
you reached the stage in negotiations with any other group 
to acquire the company that had resulted in a written 
contract or proposed contract? 

A Well, there was one of those companies. Data 
100 I believe was the name of it. 

Q Yes, sir? any others that ever got to the stage 
of a draft contract or letter of intent? 

^ I 

A That I am not aware of. I had had personal 
discussions with a venture capital group of people who 
supply money in Chicago, but that had not reached any point 
where counsel was even involved in it. Those were just 
discussions of mine as to their interest. 

I had had, personally again, two telephone calls 

t 

with the financial officer at Control Data Corporation 

and T had or" v’Xt. in m' r off : <~e fr^r■ n r rr, rr ,r r ,.f.^^„ n 
of Data 100. 
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Q By January, 1970, was Data 100 any longer 
interested in acquiring the company? 

A No, I believe they had terminated their interest 
at some time prior to January, but again, Mr. Maloney, 

I don't know the exact date. 

Q All right. Nov.’, in connection with the proposed 
acquisition of the company by plessey, when did it first 
come to yovr attention that the parties were having diffi¬ 
culty in agreeing on who should manage the business during 
the measuring year? 

A That the companies were having a difference_ 

MR. MALONEY: Let me withdraw that question. 
Perhaps I will ask a few other questions. 

Q When for the first time did someone explain 
the terms and conditions on which Plessey was proposing 
to acquire the business? 


A There were one or two telephone calls and then 
the first time that I was involved in the discussion of 
vhat we should agree to was at the January 30th board 
meeting, which was in my hotel room in New York. 


Q 

with Mr. 

who v/o 1 1 


Pr^or to January 30th, do'you recall any dircussic 
hovar or with any of the other directors concerning 

d manage the business if rJersey PC'V'irrdl it? 


r 
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my attitude was that this was — ISL was a going vibrant 
company and all it needed was money and that it represented 
a value to anyone who could acquire it. So that my 
attitude was it was a going business and you purchased 
that. I do remember with either Mr. Shapiro or Mr. 

Kovar a discussion in regard to Plessey in which I said 
that I presumed they would give us Plessey shares in 
exchange for our shares and buy it as a going company for 
the value of that going company to Plessey. 

When I buy a company, we are negotiating for 
one right now, it has a going value to me and I am willing 
to pay for.it. 

Q When you acquire that company, you normally have 
a right to decide whether or not its present management 
remains; is that correct? 

A Well, it all depends on the agreement that 
you enter into when you negotiate. I acquired one in 1969, 
I believe, when Mr. Gantz, the owner from whom we acquired 
it, was left as the general manager for two years because 
it was in our best interests and his. So, it depends on 
the negotiation. 

Q If there is nothing in the contract giving 


t r 1 * *” -^ *“ ^ *“ *- 
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1 2 

there; is that correct? 


3 

A It depends upon the agreement, Mr, Maloney. 


4 

THE COURT: I think his question presupposes that 

9 


5 

the contract doesn't say anything about it. You are 


6 

acquiring a business as of April 1st, the contract says 


7 

nothing about management, I suppose under those circum¬ 


8 

stances the purchaser would have the decision after April Is 

t 

b2 9 

as to who was going to run the business? 


10 

THE WITNESS: I would presume that in the absence 


11 

of it, your Honor. 


12 

IHE COURT: That is all he is asking. 


13 

THE WITNESS: But in all of my experience that 


14 

subject has always been treated in the agreement and never 


15 

left absent because — 


16 

THE COURT: Have you ever had a case where some¬ 


17 

body wanted to sell you a business and run? 


18 

THE WITNESS: Pardon? 


19 

THE COURT: Somebody wanted to sell you a 


20 

business because they wanted to get out of it? 


21 

22 

23 

THE WITNESS: Yes. 

THE COURT: Sure, it is all a practical problem. 

THE WITNESS: Y°s, sir, but in each of those 


24 

cases, then, I like to have a clause in th'' ,v '° t u ".*■ 
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his business. At Ryerson I would not like him the next 
day to open a competing company across the street so I 
must say in all of those that I have dealt with there 
has always been something to the effect of that. 

It depends upon the agreement. 

Q When for the first time did you discuss with 
Mr. Kovar or with any of the other directors what the 
provisions in the Plessey agreement would be concerning 
management? 

A We discussed that at the board meeting on 
January 30th when the stage of the negotiations were dis¬ 
closed to me and I was not very pleased with it because 
I again reiterated to my associate directors that the 
company has a going value, you have got all of these trainee 
people out there working and it should have a value to 
Plessey and they should be willing to pay us either in 
shares or in money for this business. 

Q Do I understand, Mr. Carlen, that you didn't 
like this payout arrangement; you wanted Plessey to pay 
the money right away? 

A Absolutely. I disliked it. They are bad in my 
opinion agreements. They are difficult to monitor. 

I talked about the accounting problems at the 
board meeting, but again you have here a company whose 
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investors have no more money. You have got all of the 
people working doing a good thing, serving the economy 
and, you know, we have to agree to this. This is the 
form in which the negotiations have come. 

Q What was the value of the business as a going 
concern to Plessey, Mr. Carlen? 

A Mr. Maloney, you are asking me for an opinion 
as a businessman and only the management of Plessey can 
answer that. 

I can give you an example of the company we 
are now acquiring. . 

Q Let me try another question and maybe we can 
narrow it down. 

A May I finish my answer? 

Q Go right ahead. 

A We are now looking at a company to acquire and 
last year it lost about a million dollars. The year before 
it lost three or four hundred thousand dollars and this 
company, to me, it is an old company, it has an honored 
name where it is, it is established in an area where we 
do not have a plan and I have just told my negotiators 
that they may negotiate up to $3,000,000 as it3 value to 
Ryerson. 

Q Getting back to ISL, though, I think you ha-e 
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mentioned things like trained employees and a plant, but 
in addition for the business to have value as a going 
concern, didn't it also have to have potential customers 
and written purchase orders for sales? Isn't that another 
thing that you would consider in deciding whether or not 
to make an acquisition of a business? 

A Well, they had many established customers. 

They had people with whom we were doing business. They 
had a good order book at that moment in time. 

As a matter of fact, our only problem was money. 

« 

As I said, I was talking to our suppliers at Amoex, I 

was talking to the bank and Mr. Kovar was calling me saying 

that, this company wishes to give us additional business. 

I said, "Allan,for God's sake, we've no money 
to handle the receivables and the inventory. We cb nnot take 
any additional business." 

Q Did you have personaly knowledge of the order 
book for ISL or did you obtain that information from Mr. 
Kovar? 

A I obtained it all from Mr. Kovar. 

Q So you had no personal knowledge of what the 

orders on the books were? 

A I had no personal knowledge except some discussior 
with Mr. Tucker, two telephone conversations with a Mr. 
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Grey, I believe,, who worked with Mr. Tucker in the 
Chicago area. 

I had introduced Mr. Kovar to two or three 
customers so I was familiar to that extent and then the 
reports of the directors as to our order book at that 
moment in time, but I kept no weekly or monthly records. 

Q What was your understanding of how the payout 
formula would work? 

A Well, when I left the directors' meeting my 
understanding was essentially as it was submitted to the 
shareholders in the proxy document. 

Q To be more specific, did you understand the 
relationship of future profits to the amount of money 
that you could expect to receive at the end of the measuring 
year? 

A Quite obviously I did. My discussion with Mr. 
Sinsheimer covered that adequately. 

Q You hadn't spoken to Mr. Sinsheimer by 
January 30th, had you? 

A No, I meant my previous testimony I had stated 

that. 

Q I am sorry, I didn't mean to confuse you, but 

on January 30th, when you were at the board meeting, what 

was your understanding on that day of the relationship 
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between profits and the amount of money which you could 
ex P ec ^ receive at the end of the measuring year? 

A My understanding specifically was essentially 
as the proxy statement to the shareholders, that'- 

is, there was a financial down payment, the investment 
of the funds by Plessey keep the thing going and I was 
most interested that that had to be done to keep these 
employees working and to keep it as a good solid viable 
company and then, if we made over the measuring year the 
$360,000, the additional payment of $1,260,000, I believe, 
and that the turnaround of the company and, quite obviously, 
the way we had been operating without any money and you 
scramble to meet a payroll and you dig and you scratch 
a ‘ J d you talk to the bankers and try to keep things going 
so that we could pay off the Ampex, we could pay off EMI, 

I believe, was our other supplier that we owed, so that 
we could get funds to handle the receivables, so that we 
could repay our debts, it would take two or three months 
to turn this around. 

The agreement provided for an allowance of that 

and then my concept of the agreement was that once the 

company was turned around, it was April and May and starting 

in June, the third month after the oeginning of the year, 

that the profits from then on would average the $15,000. 
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Q On June 30th had Plessey and ISL reached agree¬ 
ment on a specific management control provision that had 
been written down by someone? 

A On January 30th, you mean? 

Q Yes, at the board meeting. While you were at 

the board meeting did you see in writing the management 
control provision which was to be inserted in the final 
agreement? 

A I saw all of the provisions, again I say, and 
approved as a director .submitting to the shareholders 
that which went in the proxy statement■which went to the 
shareholders, Mr. Maloney. My remembrance and understanding 
of that was that if we had three months of losses after the 
first two months, the turnaround period, then they would 
able to take over the management of the company and also 
if in June, July and August, some period of months, and 
my concept of that areement of that moment in time was 
that it ran a number of months after June. Quite ob¬ 
viously, again, I am prejudiced by my perspective. 

If I acquired a business on this basis, heaven 
forbid, and they made $8,000 in June, 12,000 in July and 
20,000 in August, I would think that they were doing a 
good job and I would leave them alone and hope they make 
50,000 by December. 
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Q Was there a draft agreement presented to you 
at the board of directors' meeting on January 30th? 

A Yes, sir. 

Q I show you Defendant's Exhibit K in evidence 
and ask you if you can identify that as the draft of 
the contract which the directors discussed on January 30th? 


A Do you want me to go through this wnole darn 


thing? 

Q In the corner we have established _ 

A I will turn to counsel and ask him if this is 
something that I have seen before. .. ' ' * ‘ 

MR. MCCONNELLS Exhibit K, I think, is the same 
as Plaintiff's Exhibit 2, that is the second draft of 
the agreement, and we will agree that that was a draft 
discussed at the board meeting and what changes were to 
be negotiated in that draft. 

MR. MALONEY: All right. 

Q Defendant's Exhibit K is Mr. Kovar's personal 
copy on which he made some notes. 

A He made the notes; fine, thank you. 

Q On January 30th at the board meeting. 

A I can say that this is the one that I saw 
Mr. Kovar kept the nc k es of the discussion, presumably. 

Q Did someone give you your own copy of the draft 
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at the meeting, Mr. Carlen? 

A Yes, I believe so, Mr. Maloney. 

Q Did you make any notes on your copy of the draft? 

A I don't remember. Again, I went through my notes 
of all of tnese and I have no personal memory of what I 
did with it. I don't believe that I made any notes or kept 
the copy, as a matter of fact, but I an not sure. 

Q You cannot find your copy of the draft that you 
had at the meeting on January 30th? You have not been 
able to locate it? 

A That is my presumption at this moment, right,sir. 

Q Would you turn to page 5 of Defendant's Exhibit 
K, Mr. Carlen. 

A Yes, sir. 

Q There is a paragraph 5D there, which we all agree 
relates to the management control issue. I ask you if 
that provision correctly expressed understanding of the 
management control provision as you understood it on 
January 30, 1970? 

MR. McCCNNELL: I object. 

MR. MALONEY: I object to Mr. McConnell, the 
witness has not indicated that he has any failure of 
recollection or that he doesn't understand the question. 

I don't think we should have any prompting at this point. 
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MR. McCONNELLs I object to that comment, too, 
your Honor. 

THE COURT: Please, gentlemen, let's not have 
a conversation. I will let the witness look and whatever 
this is, page 5, is it?" 

MR. MALONEY: Yes, your Honor. 

THE WITNESS: We are talking about 5B? 

THE COURT: 5D and I will ask the witness if 
the draft that he saw at this meeting, whether reading 
this clause indicates to him that that was the clause 
that was discussed at the meeting? 

A Mr. Maloney, this is the paragraph to which I 
took violent exception. If this is a draft which was 
presented at the January 30th directors'meeting, I held 
forth at great length and it was my understanding that 
the words here "15,000 per month in any full months" was 
something I could never buy. 

I s^id, "You're lucky enough to turn this 
around in two months." 

I went through at that directors' meeting the 
exposition with the money in there it would be a growing, 
profitable business and you had to look to the average 
months ahead for profit. 

Q What did you understand the amount of time you 
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would have under the provision in the draft agreement? 

When under the language in the draft, when would the 
company would have to make $15,000 in order to remain in 
management control? 

A In my opinion it was stated as in the proxy 
statement and that is the way we left. That was my opinion.| 

TOE COURT: At the time of the meeting, I think 
the question is, at the time of the directors' meeting 
when counsel stipulated this was the draft that was before 
the meeting and when you commented on paragraph 5D, as 
you just testified, I think the only question is taking 
5D as it was presented to the meeting, how did you interpret 
that next to the last sentence of 5D? 

THE WITNESS: "Notwithstanding the foregoing.," 

THE COURT: Yes, that is right. 

THE WITNESS: I totally objected to it. 

TOE COURT: I know you object to it, but what 
did it mean to you? I think that is the question, what did 
it mean to you? 

TOE WITNESS: This comemt meant to me, as I then 
read it, $15,000 in ar.y full months commencing with the 
third calendar month of the measuring year. 

THE COURT: VJhich would have been what, Juno? 

THE WITNESS: Well, t depended upon the day 
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of the closing. Mr. Maloney asked roe what my feelings were 
about this on January 30th and all I can say— 

THE COURT: No, but all he is asking you now 
is that you understood if they didn't make $15,000 in the 
third month of the measuring year, that Plessey could take 
over? Is that what it meant to you? 

THE WITNESS: Well, when this was presented to me, 
that is why I reacted violently against it, your Honor— 

THE COURT: That is what it meant to you? 

THE WITNESS: Yes. Then I said, no way, little 
Nell, this is impossible. • - - ~ ' ,l "" 

THE COURT: All he is asking you is what it meant 
to you and that is what it meant to you and you objected 
to it? 

THE WITNESS: Yes. 

THE COURT: All right. 

Q Staying again with this paragraph for one more 
question, if the closing took place on March 2nd, as it did, 
in fact, do, what was the first month in which ISL would 
have to make $15,000 under the language that is written 
in the second draft? 

A Mr. Maloney, I was violently opposed to this 

at the directors' meeting. 

THE COURT: Ho is asking you a hypothetical 
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question, I think, now. I suppose it would depend upon 
the measuring year, would it not? 

MR. MALONEY: Yes, your Honor. 

THE COURT: If you tell him what the measuring 
year is and ask him to tell you what the third month is, 
he can answer the question. 

Q If the measuring year commenced on April 1st, Mr. 
Carlen, what would be the month in which ISL would have 
to make £ 15,000 profit in order to remain in control? 

A Well, Mr. Maloney, I don't know why you want to 
ask me this question because it is in my opinion pointless. 
I am, unfortunately, totally opposed to this form of agree¬ 
ment. If you wa± to say what was proposed here — 

THE COURT: The jury and I know you are completely 
opposed to it. He is just asking you a simple question. 

THE WITNESS: If this was the agreement, as it 
was closed on March 2nd, the first month of the measuring 
year is April, the second month is May and then June is the 
third month, obviously, and, as I read this through the 
comma, you would then have to make $15,000 in June and 
that is impossible in this company. 

Q Now. you violently objected to it and could 
you tell us the substance of the discussion that followed 

in connection with how this provision should bo changed? 
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A Well, I still felt it had going value and that 
Plessey should be willing to exchange shares, if they 
didn't want to lay out the money, and that was the initial 
position that I took. That it should be an exchange of 
shares — 

Q Mr. Kovar explained to you that Plessey was just 

not going to do that, isn't that correct, Mr. Carlen? 

A I am not sure whether that was a fact before then 
I know that there were discussions between Mr. Kovar and 
Mr. Lewis about shares and I don't know exactly when shares 
went out the window and it may well have been at the 
January 30th meeting that it was for cash, but I still 
took my position, can't you, you know, exchange shares? 

This has a going value to them. Can't they just pay us 
and let's forget all of this stuff? 

No, we can't. Mr. Kovar explained that; counsel 
explained it. The gun is at our head. We have to ke€:p this 
going. They are willing to do these things. 

I then took the position that, you know, okay, 
we need a period of time to turn this around and the dis¬ 
cuss then took place of the period of time to turn it 
around once the money was in there, the finest management 
in the world needs this to pay off all of these statements 

and keep people working. 
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We had no way to buy materials, we didn't have 
any money. We were so in debt that the minute we had 
this money we could have more materials in and then we 
could ship them out and make a profit, so given that two 
months and then I said, in the subsequent months we'd have 
to have an average provision. 

Q Now, Mr. Carlen, you just said in your testimony 
that the gun was at ycur head on January 30th. What was 
that that you were referring to? 

A Mr. Kovar said that, I said. 

Q Mr. Kovar said the gun —- ‘" 

THE COURT: I think all you are talking about 
is that you were short of cash and didn't have the working 
capital. That is the gun you are referring to? ' 

THE WITNESS: I can make that statement— 

THE COURT: Isn't that what you are referring to? 
THE WITNESS: Yes, sir. 

THE COURT: It was the financial condition of 
the company, the last of working capital that you referred 
to as the gun at your head? 

THE WITNESS: Yes, sir. I had been talking with 
the bank weekly in Toronto to whom we owed money. There 
were other indebtednesses and I explained — 

Q Was one of those other indebtednesses an 
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indebtedness to Data 100 in the amount of $200,000? 

A Yes, sir; I believe they had advanced $200,000, 
as part of their initial proposal to acquire ISL and I 
was aware of the fact that in the Plessey discussions 
this obligation would be taken care of. 

Now, I believe and I am not accurate here, but 
I believe some of Mr. Johnson's, Victor Johnson's securitie 
had been pledged against that loan or something. 

Q That is not a problem. Do you know when the 
Data 100 loan had to be repaid? 

A No, sir; I don't. 

Q Do you know whether that loan had to be repaid 
prior to February 4, 1970? 

A No, sir; 1 do not of my own knowledge. 

Q After Mr. Kovar explained to you that there 
would have to be a payout provision, do you remember the 
substance of the discussion of how this language should 
be changed in order to give Mr. Kovar more time to rake 
profits before Plessey could take over management control? 

A Yes, Mr. Maloney, I believe I left that meeting 
with the opinion that the resolution was that they were 
to provide for a minimum, a minimum of two months, for 
the turnaround. 

Q Which two months would those be, the first two 
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months of the measuring year? 

A This was January 30th andve didn't know when 
the closing date would be so we said, beginning the calendar 
month after the closing date, the first of the calendar 
month, so in this case, since it was closed on March 2nd, 
it would be April 1st and that a minimum of two months 
would be needed to turn it around. I didn't think that was 
enough so I said then, we have to provide an averaging 
provision over the next several months for $15,000 earnings 

Q Starting June 1st? 

A Right, the month of June; yes, sir. 

Q Now, as of June 30th, as you sat there at the 
board meeting, did anyone tell you that Plessey had already 
agreed to make such a change or was this something tha 
would have to be further negotiated? 

A I do not recall anyone telling me that Plessey 
had already agreed to any changes like that. 

Q Whom did the board of directors instruct to 
continue the further negotiations with Plessey? 

A Mr. Kovar, the president of the company. 

Q Was he to be assisted by Mt* Lewis? one of your 
attorn eys? 

A Yes, I presume Mr. Lewis and Mr. Shapiro, one 
or the other. They wore both involved. 
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Q Mr. Carlen, do you remember that I deposed 
you under oath in Chicago on July 17, 1973, at Mr. 
McConnell's office? 

A Yes, Mr. Maloney. 

Q Do you recall being asked these questions — 

THE COURT: Have you got the page? 

MR. MALONEY: Page 18, your Honor. 

Q Do you recall being asked these questions and 
giving these answers: 

"Q At the January 31st meeting some decision was 
reached as to the type of provision that ISL would demand 
be included in the agreement, is that correct? 

"A Yes, yes. 

H Q What was the specific provision? 

“A Well, the specific provision was basically 

that there would be three months and at the end of that 
three-month period the turnaround that I saw with the 
backlog and with the prices we had on the backlog and 
with the current operating costs of International Scientific 
Limited to earn a substantial profit, on that basis by 
June I had anticipated that the profits would be significan 
over the $15,000 mark and even though I still disagreed 
with this philosophy, since I felt that the present manage¬ 
ment should be left for the entire year, I believed that 
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by the end of June we could look forward to earnings in 
excess of $15,000 monthly or averaging more than $15,000 
monthly for the rest of the term." 

Now, do you still believe those answers to 
be accurate as of today? 

MR. McCONNELL: I object to the form. 

THE COURT: You made those answers to those 

questions? 

THE WITNESS: Yes, sir. 

Now, he asked me do I still feel that way and, 
yes, I still feel that we would have averaged more than 
$15,000 earnings monthly during the measuring year, yes. 

Q But does that refresh your recollection that 
as of January 30th you also believed that you could make 
$15,000 in the month of June alone? 

A I believed that; yes, sir. I think if allowed 
to operate with the profit we made in May, we would have 
made much more than that in June. 

Q By the way, Mr. Carlen, after the discussion 
of the new provision that ISL should request from Plessey, 
do you recall anyone writing down the words of the provisi 
at the meeting? 

A I don't recall who did. I am sure that Mr. Kovar 
had to make notes or someone. I don't know. 

577 

SOUTHERN OISTRtCT COURT REPOR1l RS U.S. COURTHOUSE 
EOI.EV SQUARE HER YORK N T. CO T ASSO 


■V, 





465 

eoh25 Carlen-cross 

Q Have you ever seen — 

A But I saw the finished document t^hich went to 
the shareholders which basically was what they had agreed 
to. 

Q Did Plessy review the materials that were 
sent to the shareholders before they were sent to the share¬ 
holders? 

A I don't know, Mr. Maloney. 

Q Did you ever see the final agreement, dated 
February 4, 1970? 

A I believe I have. In the course of all that 
has been going on since that happened, but I don't know, 

Mr. Maloney, under oath whether I did or dd not see it. 

Q I show you a copy of Plaintiff's Exhibit 3, 
which is the agreement of February 4, 1970. I would ask you 
to look at paragraph 5D. 

A This is the final agreement, is it? 

Q The agreement signed on February 4th, yes, sir. 

MR. McCONNELL: Your Honor, I am going to ask 
that he be shown Plaintiff's Exhibit 4 at the same time. 

THE COURT: Well, let's let him look at 3. Lot's 
do one thing at a time. 

A What shall I look at it, Mr. Maloney? 

Q Paragraph 5D again, Mr. Carlen. 
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A Yes, sir. 

Q Paragraph 5D in the agreement signed on 
February 4th, did that accurately express your understand¬ 
ing of what would be asked for at the board meeting on 
January 30th? 

MR. McCCNNELL: Your Honor, I am going to object 
to that. Everybody agrees that the lawyers made a drafting 
error and that that was corrected by the February 18th 
letter agreement. 

MR. MALONEY: I think I have a right to test the 
recollection of the witness here, your Honor. " . » 

THE COURT: You can do that. 

MR. MALONEY: I don't think Mr. McConnell should 
continue to interrupt. 

THE COURT: I think you can ask him that question. 

THE WITNESS: Now, the question, Mr. Maloney, 
again please? 

Q Does the language appearing in paragraph 5D 
in the agreement signed on February 4th, does that accurate 
ly reflect what you understtood would be asked for when 
you left the meeting on January 30th? 

THE COURT: I take it you are referring again 
to the next to the last sentence? 

MR. MALONEY: Yes, I think we can just go to the 
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third sentence. 

THE COURT: Again "notwithstanding.." 

THE WITNESS: Yes, your Honor. 

A Well, subject to that change, which was typo¬ 
graphical or context in transcription, this paragraph, 
as I read it, substantially sets forth that which I had 
agreed to on January 30th, namely, that it would be in 
the third month and they must average at least $15,000 
per month starting with the third calendar month of the 
measuring year and in order to provide the out, if any 
time after that you had three consecutive months of losses, 
then you could also institute this even if you had averaged 
over five months $15,000. 
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Q But there were typographical errors in that 


1 3 

docuncnt? 


4 

■ 

A Yes, sir. 


■ 5 

Q Now, do you recall when the material was sent out 


1 6 

to the shareholders? 


7 

■ 

A No, I do not recall. 


1 8 

Q Does it refresh your recollection that it was 


1 9 

sent out on or about February 2, 1970? Do you still have 


10 

■ 

that document? , 


■ 11 

A I am looking for it now. 


1 12 

r> Does that refresh your recollection that the 


13 

■ 

proxy material was sent out on or about February 2nd? 


■ 14 

A Yes. 


1 15 

0 So the proxy material van sent out to the share¬ 


16 

■ 

holders before the agreement of February 4 had even been 


■ 17 

signed? Is that correct? 


i 18 

A I don't know. I presume it is. You hand me 


19 

the agreement dated February 4, and that is tie signing of 


* 20 

the agreement, yes. 


1 21 

0 Well, do vou know who was personally responsible 


22 

■ 

for sending out the proxy material to the shareholders? 


® 23 

A I don’t recall. 


1 24 

Q Would it have been Mr. Kovar? 


■ 



_ 25 

A I don't know, *'r. Maloney. It might have been 


1 
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Mr. Kovar; it night have been Mr. Shapiro. 

Q Do you recall who v/as responsible for preparing 
the proxy naterial? 

A I presune counsel. 

Q That would be Mr. Lewis or Mr. Shapiro? 

A Yes, sir. 

Q And they would know the date on which they 
actually sent the proxy material out to the shareholders, 

I assume? 

A I am sure that they would, or their memory mav 
be refreshed. 

r 

0 Mow, based on your understanding as of .Tune 30 
of the provision that would be reguested from Plessev in 
the final agreement, how many months would you be given to 
achieve profits of $15,000 starting with the first month 
of the measuring year? 

A As I understand your auestion, you are saying my 
concept and the shareholders, where we had April and Mav 
for the turn-around, then June 1st the averaging process, 
my concept of that was that it was a number of months to 
assume a likely average. 

Q How many months would you have to reach an 
average of $15,000? 

A Well, guite obviously to have an average you 
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need a mininun of two months, Mr. Maloney. I answered it 
in my concept that if you made $5000 in May and $8000 in 
June and $12,000 in July and it looked like you were gping 
to make much more, if I had acquired the company I would 
have been happy with that growth. 

s.» So that would give you a total of four months 
within which to reach a $15,000 level? 

A Hr. Maloney, I said it's a minimum of two months 
to strike an average, because I can't average any other way, 
and if it were three or four, then you would divide the sum 
total of profits by four. .. * . 

Q We are all agreed that April and May wouldn' t 
count? Is that correct? 

A Yes, sir. 

Q Well, did you understand on January 30 that 
April and May would count in any way towards reaching the 
$15,000? 

A No. 

Q They would not? 

A They would not. That was my understanding. 

Q And you needed two months to have an average of 
$15,000 starting with the third month? 

TIT. COL’P.T: lie didn't say that. He said he needed 
two months before you could have an average, if I undcr- 
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stand his testimony right. 

Q What would the two months be to achieve the 

average of $15,000? 

A Well, the minimum would be June and July, then, 

so that you could have an average. 

Q Then starting the measuring year on April 1, 

Mr. Kovar would have a minimum of four months in which to 

reach the $15,000 profit level? 

A Uo — I don't understand the question. April 
and flay do not count in any way, and starting, commencing 
June 1st an average nonthlv profit of $15,000 was mv under¬ 
standing. My statement is you need at least two months. 

THE COURT: All he is saying is the first two 
months are out and you say the averaging ronuiros two nontas, 
and that is June and July. So if you had been Mr. Kovar 
looking over the scene and the closing on March 2, you 
would have said, "Under this agreement I have got the two 
months that do not count plus the two months that have to 
be averaged," that moans four months to make the $15,000? 

THE WITNESS: Yes. The monthly averaao started 

on June 1st, your Honor. 

THE COURT: I take it that if during the turn¬ 
around period ISL had made a profit, it would not have 
counted, and if they had a loss during the turn-around 
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period it didn't count, either? It would start on June 1? 

THE WITNESS: Right. 

Q Mr. Carlen, do you renenher my asking this 
question and your giving this answer, page 20: 

"Q Do you have anv recollection of the specific 
wording of the provision which the members of the board 
agreed should be included in the contract? 

"A Well, not the specific wording. The exact 
wording was loft to Shapiro and Lewis. The intent was 

t 

to have the three-month period to translate or turn arou id 
the earning capacitv which I foresaw in I FT.." 

Do you recall being asked that miostion and 
giving that ansv/er? 

A Yes, sir. 

Q What was the three-month period that you were 
referring to in that answer? 

A Well, I referred to a turn-around period. 

Q What would the turn-around period bo assuming 
an April 1 starting date for the year? 

A Then by the third month we would have raid our 
debtors; we would have gotten an orderly flow of materials 
into the company so that it could manufacture that which 
it had orders for and begin the vestiges of a good operation 
in June. 
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0 Was it your understanding that if the company 
failed to make $15,000 in the month of June plus he could 
have assumed control? 

A No, sir. 

0 Do you recall my asking this question and your 
giving these answers, page 25: 

"Q What was the operative provision that would or 
would not allow Plessey to assume management control? 

What would the company have to do within the three months." 

Now, there was a series of objections back and 
forth. I see no point in reading that, unless Mr. McConnell 
wants me to. 

MR. MCCONNELL: Go ahead. 

MR. MALONEY: "Witness: My understanding of that 
was that at the end of three months we would have achieved 
a level of $15,000 profitability and that in the on-going 
months beyond that because of the variations of any business 
enterprise, I strongly urged an averaging, you know, you 
make $30,000 one month and $10,000 the next, so that it 
was an averaging type of deal. This was my understanding 
of what the attorneys were instructed to put in the agree¬ 
ment, and, substantially, what came out of the summary to 
the shareholders and what we were to vote on is, I think, 
about like that. That was my understanding, Jim.' 
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Do you recall being asked that question and giving 
that answer? 

A Yes. 

Q "Q So that if I understand you correctly, 

ISL could have lost money in March, April and May, and 
ISL would have been permitted to retain management of the 
company, notwithstanding the fact that there were losses 
in each of those three months? 

''A Yes, because June becomes the third month, and 
achieving the level of profitability in that month would 
have indicated the turn-around I was sure was there." 

Do you recall being asked that question and 
giving that answer? 

A Yes, absolutely accurate. 

Q "0 What was the amount of the profit that the 
company would have to show in June in order to retain 
control? 

"A $15,000." 

Now, do you recall being asked that cruestion 
and giving that answer? 

A Right. 

Q Since the time that T asked you these questions 
and you gave these answers in your deposition, have vou 
changed? Has something happened to refresh your rccol- 
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lection with respect to the meeting of January 3? 


475 



A Ho. You will recall in the deposition we had 
previously covered the fact in my comments to you, Mr. 
Maloney, that it was an averaging position that was in¬ 
volved, and I still had the feeling then, as I do now, 
that in running the company properly those profits would 
have been achieved, and that is the sense of my answer to 
you. I had no fear that that level of profits and, as a 
natter of fact, the profits in May indicated that it would 
have been achieved in June, and so there is no problem 

here. - r o. 

THE COURT: Just to straighten out my under¬ 
standing and the jury's understanding of it, I gather you 
said out in Chicago that if ISL didn't make $15,000 in 
June, that the take-over provision would become operative. 
But I understood vour testimony here is that that wouldn't 
be true, because it would be an average, you would have to 
go through July and get an average before they could take 
over, which is a little different, because they nay have 
made $5000 in June and $25,000 in July, and averaging would 
have been all right. 

How, wh’ch is right? 

THE WITNESS: Well, in the context of the deposi¬ 
tion that Mr. Maloney was taking from mo, it involved rev 
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concept from a management standpoint of the level of profits 


1 

that they would need and be able to achieve. That is. 


7 

in the deposition I had talked about the averaging. Now, 


1 5 

after your point is being made that I said absolutely 


1 6 

on page 25 that it was $15,000 in June, then that testimony 


7 

at the deposition was improper and incorrect, because that 


I 

never was my understanding. I gave it then in the context 


1 9 

of the total provisions of what they could have made. 


10 

Q Page 27: 


■ 11 

"Q And if based on your understanding the company 


1 12 

had achieved only $12,000-plus they could have achieved 


13 

management control at the end of June or the 1st of July? 


■ 14 

"A Technically, according to rav understanding, if 


1 15 

they had, let's say, lost money in April and May and only 


16 

made $12,000 in June with indications that there was no 


■ 17 

reason to expect it to continue, under the terms of the 


1 18 

agreement that they could, in fact, assume. Whether they 


19 

should is another question. I think it was stupid." 


1 20 

Nov;, was that answer also incorrect at your 


1 21 

deposition, .Mr. Carlcn? 


22 

A Well, could I see it or read it? 


1 23 

Q Yes. 


1 24 

A Nov; vour cuestion, sir? 


25 

Q Is the answer which you gave to that question 
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in Chicago back in July, 1973, correct or incorrect? 

A Well, it is obviously incorrect in the context 
of the takeover of the company. At that time, Mr. 

Maloney — and I am trying to recall what the context of 
your question was or how it was — I read it to understand 
it — 

Q Do you want me to read more of it? I think v/e 
were discussing this for ten pages. 

A Well, I was looking at your question. 

Q I would like to give you the opportunity to read 
it. Loo]: at pages 17 through 27. ' f ' 

T1IE COURT: If he is going to do that, we will 

take a recess. I v/ill give you a chance to see the con¬ 
text . 

THE WITNESS: All right. 

(Short recess.) 

BY HR.MALONEY: 

Q Would you like the deposition back? 

A No, I read it and can answer your question now. 

Q What wan the context in which I asked you those 
questions and in which you gave those answers? 

A My understanding of the context was that it 
established what the level of the operations would be, 
that in my confidence that after the turn-around they would 
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achieve a $15,000 level. I thought that that would be 
very possible in June, and it was given in this context. 

0 It was not your understanding that I was 
questioning you concerning what you had instructed Allan 
Kovar to have included in the contract concerning management 
control? 

A No. When the records were sent no, I recognized 
that in that and I did give that answer in the context of 
my belief that we would achieve that level once wo had 
the money and the people were working and we had the 
supplies and evervthing there. , 

Q You did not understand when I was questioning 
you that I was asking you what the specific provision was 
that the directors decided that January 30 should be included 
in the agreement to be signed with Plesscy? 

A No, sir, I did not, fir. Malone”. 

Q Wei1, who was going to make the decision as to 
what the specific provision to be included in the agreement 
would be? 

A Well, again, at the directors' meeting of January 
30 it was obviously left up to fir. Kovar with the mininums 
that had been established, the two-months' turn-around 
period, and then the abilitv to make the profits from then 
on. Again T felt confident on Januarv 30 that with the 
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funds and the ability to get the inventories to produce the 
goods, based upon the backlog, that we would achieve it. 

q Mr. Carlen, I think you testified earlier that 
the language that went into the February 4 agreement was 
not accurate and that was later corrected by a letter 
between Mr. Lewis and Mr. Dubin? Is that correct? 

A That is correct. 

q When for the first tine did you learn that the 
provision in the February 18 letter had been changed at 
the closing? 

* in June, Mr. Maloney. 

q Now, do you have any recollection of meeting 
with Allan Kovar or talking with him on the telephone 
between March 2nd and June 9th? 

A Yes, I do. 

q On how many occasions did you meet with then? 

A Perhaps we met two or three times. -he one 

remember specifically was the June 9 meeting in my office, 
because he made mo aware oyer the telephone of some of the 
wishes of Flessey in May, and I felt that we had to have a 
meeting to discuss this, hut we did have a number of 
occasions to talk on the telephone, or lie had sent letters 
I think that was the more frenuent contact. 

o Do you recall any discussion between March 2nd 
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and June 9th concerning any changes that had been made in 
the contract? 

A There were none, no. I was not informed until 
I became av/are of this. 

Q Mr. Carlen, I show you Defendant's Exhibit X in 

evidence. I ask you if you can identify that document? 

A Yes, sir. 

Q Can you tell the jury what the document is? 

A Well, it's a letter to the four other directors 

from Mr. Kovar on the Plessey acquisition and ISL liquidation] 
It refers to the financial reports for 19G9, unaudited, ». 
and Plessey's additional investment, the charge on the 
extra $200,000. 

Q Could we pause there for a moment. Do you recall 
receiving a copy of that memorandum some time in March, 


1970? 

A Yes, I believe, Mr. Maloney, I returned to my 
office in late March -- I had been away — and saw it then. 

Q Now, with respect to the paragraph there con¬ 

cerning Plessey's putting in an additional $200,000 and 
charging 10 per cent interest on that, do vou recall having 
any discussion with ’’r. Kovar between March'5 and June 9 
concerning that provision? 

A We did discuss it briefly, I believe, in the 
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context that whether or not it was necessary, and this, 
of course, depends on whether or not you wish to borrov; 
money or how much is needed to finance, are vou going to 
pay your bills in 30 days or GO davs or 90, We had not boon 
paying very much of then and had been struggling. Would 
you want to become current and have everything on a discount 
basis, you might need this amount of money; if you didn't, 
you wouldrit need it. 

Q Did you question Mr. Kovar's authority to agree 
to that change? 

A TJo, this is a normal business financing arrange¬ 
ment, you know, whether you need 400 or GOO or 800 thousand 
is a decision of management. 

Q So it was your belief that Mr. Kovar had suf¬ 
ficient authority as the president of the companv to agree 
to that change at the closing on March 2nd? 

A He did. The chief executive officer can 

usually borrow funds. 

0 When you learned that that change had taken 
place at the cloning did you ask Mr. Kovar whether anv 
other important changes had been made in the contract at 
the closing? 

A No, because, again, Mr. Maloney, I would not 
take this as part of the closing or a change, the decision 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


of how much money. Under one set of circumstances I might 
run the business with 400,000, another set, with six 
hundred, and another set with 800,000. 

Q Did vou understand that that channe would affect 
the amount of profit that the company would have to make 
during the measuring year in order to collect the full 
$1,260,000? 

A I don't recall anv discussions. My impression 
would be that it would not. Again, from memory, Mr. 

Maloney, there was a provision if Plessey required us to 
do anything outside the terras of the agreement it would not 
count on the measuring year. 

Q And vou don't recall discussing with Mr. Kovar 
whether or not any other changes in the contract had been 
made at closing? 

A I do know that I did not. 

Q After Mr. Kovar and the attorneys, Lewis and 
Shapiro, had reached agreement with Plessey on the management 
control provision that ended up in the February 18 letter, 
v/as that letter ever submitted to the board of directors 
for their approval? 

A I don't believe so, Mr. Maloney. T couldn't tell 
you exactly when I saw a copy of that February 18 letter. 

I don't remember. 
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THECOURT: Did you have another meeting of the 

board after the January 30 meeting, prior to the closing 
of the contract on March 2? 

THE WITNESS: Mo, sir. 

THE COURT: That was the last meeting you had? 

THE WITNESS: That was the last meeting. There 
were the shareholder meetings, but I didn't attend those. 

TI1E COURT: They were in Barbados? 

THE WITNESS: Yes, they wore both in Barbados. 

Q Did you learn that Plessey had given notice that 
it was assuming management control in June, 1970?.- 

A I believe it was Mr. Sinshcimer's letter, wasn't 

it? 

Q That would be the letter of J\ ne D, Plaintiff's 
Exhibit 26? 

A Yes. 

C) Well, do you recall the first date on which you 
saw the original or a copy of that letter? 

A Not the exact date, Mr. Malonev. 

Q Do veu recall having any discussions with Mr. 
Kovar prior to your seeing this letter concerning the 
question of whether or not Plessey was going to assume 
management control based on the May results? 

A Mr. Kovar met in my office the morning of June 9, 
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1 

because he had rejected a number of things that Plessev was 


1 

requiring him to do. I was aware of these changes in 



written communications. Fomc time at the end of May or 


1 5 

the first part of June I confirmed a meeting in my office 


6 

on June 9. Mr. Kovar said at that time it looked like this 


7 

was about to happen. My understanding was that the hand¬ 


8 

writing was on the wall, that they were going to insist in 


9 

these things. I have no minutes of that particular June 


10 

9 meeting, Mr. Maloney, but we discussed a number of tilings 


4 » 

about the business affairs. 


12 

0 Do you recall who else was present besides ''our¬ 


13 

self and Mr. Kovar? 


14 

A Well, Mr. Maggertv, I believe, was there, and 


15 

Mr. Matthew Murray, another shareholder. 


16 

Q When you received the letter of June 9,what wan 


17 

your reaction to it? 


18 

A I was amazed, shocked, and didn't understand it. 


19 

Q Well, what part of the letter didn't you under¬ 


20 

stand? 


21 

A Well, the early takeover, the throwing out the 


22 

window of what I conceived the averaging positions in June 


23 

and Julv. You know, if we had not make any monov in June 

• 

24 

and July and we had such a letter on August 9, I would 


25 

completely understand it. Hut on June 9 I fell out of m* 
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chair and got on the phone. 

Q Let me back up a moment. The first time you 
had seen a copy of the amendment that had been signed at 
the closing on March 2nd is when? 

A The closing on March 2nd, the amendment? I don't 
recall that I had seen it. I don't remember, Mr. Maloney. 

0 I show you a copy of Plaintiff's Exhibit 5 in 
evidence. It contains the amendment signed on March 2nd by 
Mr. Albert and Mr. Kovar, and ask you if you recall when 
for the first time you saw a copy of that letter? 

A I would assume, Mr. .Malonoy'7'that it was some 
tine after the receipt of the .Tune 9th, because again I 
called everyone I could get ahold of and saying, "How come? 
What happened?" 

Q The reason for your surprise when you received 
the June 9 letter is even at that point you still didn’t 
know that the contract had been amended on March 2nd? 

A That is correct. 

Q Now, Mr. Rinsheiner referred to the March 2nd 
amendment in his letter dated Juno 9, Plaintiff's Exhibit 
2G, didn't he? 

A Yes. I am sure I asked Mr. Shapiro or Mr. Lewis, 
and I don’t recall exactly — I am sure that Mr. Kovar or 
counsel informed mo or sent mo a copy of these changes at 
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that moment in time. 

Q Did you then make inquiries of Mr. Kovar and Mr 
Lewis as to why they had agreed to the amendment? 

A Yes, sir. I was quite upset with it. 

Q What was your understanding of the change which 
had been made with respect to management control based on 
the March 2nd amendment, rlaintiff's Exhibit 5? 

A Well, it shortened the period by 30 days -- 
that was my understanding of it— which was impractical, 
to turn around this company in that lenqth of time. And 
the profits that were indicated in May, you know, scored ‘ 
like the turn-around was succeeding, and why do this. It 
was just beyond my comprehension why anybody v.’oulu want to 
do this. 

Q What did you understand the March 2nd amendment 
was? What was your understanding of the earliest date 

on which Plosscy could assume management control? 

A Under the March 2nd amendment? 

Q Yes, Plaintiff's Exhibit 5, paragraph 2. 

A Well, as I said, it shortened from the month of 
June into the month of May, was my understanding of this; 
it cut 30 days off of the turn-around. 

Q Well, was it your understanding that Plessey 
had a right to assume management control unless I^L made 
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a profit of $15,000 in the month of May? 

A No, Mr. Maloney. I called my counsel right 
away to ask his legal opinion, my personal counsel, about 
this natter, and wo had a number of discussions over the 
next period of time, both to this and other matters, because 
I am not an attorney and I didn't know very honestly as a 
lavman the rights. 

Q Who was your personal attorney? 

A M; . Lawrence Kearns, in Chicago. 

Q Now, up to this point had Hr. Kearns been involved 
at all in drafting anv of the documents that were prepared 
in connection with this transaction? 

A No, he is a personal attorney of nine and deals 
with ny personal affairs. 

Q Mow about Mr. Lewis and Mr. Shapiro, did you 
ask them what the effect of the amendment was? 

A No, I don't believe I did. To me the effect 
was apparent and I was interested in why was it done, you 
had no right to do this, et cetera, et cetera. No, I 
didn't ask their opinion. I presumed that it, in fact, 
did. 

q Well, was it vour understanding that even under 
the Marcia 2nd amendment Plessey was assuming management 
control one month earlv? 
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A Well, legally I referred it to my counsel to 


1 3 

find out his opinion on the vzhole bag of worms. It v;as 


1 

my business opinion that und - the evidence of the profit 


5 

in May it v;as not a wise thing for them to do. So there are 


1 6 

two answers to that guestion. I would not have done it. 


1 

g Do you know who prepared the language of the 


1 8 

March 2nd amendment in paragraph 2 of Plaintiff's Exhibit 5? 


1 9 

A No, I don't. 


1 

Q Do you know who attended the closing in Barbados 


11 

on March 2nd on behalf of ISL? 


l 12 

A T believe it was .Mr. Kovar and Mr. Lewis. 


13 

Q Did you ever ask Mr. Lewis whether he participated 


14 

in preparing the language which appears in that amendment? 


15 

A I nuess I presumed that ho had, having been 


16 

there. 


17 

THE COURT: Well# you didn't ask him? Did you 


18 

ask him? 


19 

THL WITNESS: I don't remember, your Honor. 


20 

I may or I mav not have asked him. 


21 

0 Well — 


22 

A lie was there. He was our counsel, and he and 


23 

Mr. Kovar were there. I presume that both of them did 


24 

this. 


25 

Q Do you recall cither Mr. Kovar or Mr. Lewis 



601 



southern district court reporters, u.s. courthouse 



fOLEY SQUARE. HE* YORK. N.Y. CO 7-4SS0 









mmp 


Carlen-cross 


489 


saying to you on or about June 9 or 11 that under the 
language Plessey was assuming control one month early? 

A They may have, Mr. Maloney. But my memory isn't 
that good. I am sure that in the context of all the dis¬ 
cussions that v;e had in the week following the receipt of 
this letter I had a number of discussions about how did it 
come about, did they force us to do this, why did you agree 
to it, what, if any, were the legal implications. I asked 
ray counsel this as a shareholder and director, and in a 
desire to let ny friends know, who had put their money into 
the company to keep it going. 

0 Mr. Lewis and Mr. Shapiro were the attorneys 
representing the company in connection with this trans¬ 
action? Is that correct? 

A Yes. 

Q And you have no recollection of asking them 
whether Plessey had a right to assume management control 
as of June 9 under this provision? 

A No, I don't have a specific remembrance of that, 
as I understand your question. 

Q Now, at any time between June 9 and June 17, 
on the day on which you wrote to Mr. Sinsheimer, do you 
recall Mr. ICovar or Mr. Lewis saying that Plessey had no 
right to take over management control because "we have an 
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additional month to make a $15,000 profit?" 


3 

A I have no specific remembrance. We discussed 


4 

should we then enter into litigation against Plossey? 


5 

What was the point in doing this? You know, that was part 

✓ 

6 

of the discussion, how we should approach it, which ended 


7 

up in my writing the letter of June 17. VJe had a relation¬ 


8 

ship with Mr.Sinsheimer in our corporations, and so I thought 


9 

I would write the letter which Mr. Lewis and Mr. Shapiro 


10 

drafted and I changed somewhat, which went to Mr. Sinsheimer. 


11 

Q Well, was there any discussion of getting Mr. 


12 

Sinsheimer on the telephone right away and saying, "This 


13 

amendment is not binding because you improperly forced us 


14 

to sign it on March 2nd"? 


15 

A Mo, I think all of the discussions were on what 


16 

to do. The decision reached was that I should write him 


17 

by registered mail stating our position in writing, and then 


18 

after the rcplv, see what the reply was,and then after the 


19 

reply, go ahead and meet with him. 


20 

THE COURT: Going back to your testimony a while 


21 

ago about averaging, what does averaging mean in this March 


22 

2 letter, next to the last lino? 


23 

THE WITNESS: Average less than $15,000 per 


24 

month. When I read that at anv time, your Honor, I would 


25 

try to conceive of a period of time what does it average uo, 
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three months, four months. 

THE COURT: What I am getting at is this, in 
reading this, how do you construe the average which is 
used here where it commences May 1. You sav that v/as 
starting a month earlier. But Mav 1, crediting the net 
profits, not charging the net losses, average less than 
$15,000 per month, when is the first time you can average? 

THE WITNESS: According to this paragraph, it 
would start in May. 

THE COURT: In other words, you could take the 
May earnings, if they were less than $15,000, that would . < 
be an average so for as you are concerned? 

THE WITNESS: Not one month, no. 

THE COURT: What? 

THE WITNESS: No. 

THE COURT: I am trying to get that straightened 

out. 

THE WITNESS: Well, to me, if you say a monthly 
average or an average per month, I repeat again ny concept 
of this was several months, three, four, five. 

THE COURT: It says here if profits of IGL 
commence May 1, 1970, and then it lias got this other 
matter, we can stipulate average loss than $15,000 a month. 
Nov;, when would that take place? 

604 


SOUTHCRN DISTRICT COURT REPORTERS. U.S. COURT HOUSE 
FOLEY SQUARE. NEW YORK. N.Y. CO 7-45*0 










mmp 


Carlen-cross 


492 


THE WITNESS: Well, May and June, if you averaqe, 
if you made $30,000 in May and June, that would be an 
average of $15,000 per month. 

Q fir. Carlen, do you recall that in the second 
draft of the agreement that you had at tie June 30 meeting 
the language that Plessey was proposing was that you would 
have to make $15,000 in the month of June and $15,000 in 
every one of the remaining nine or ten months of the measur¬ 
ing year? Is that correct? 

7i My impression of what they v:ere asking ,would you 
say, Mr. Malonev? 

Q Yes. 

A Yes. 

Q Did you believe that that was unfair, because 
it's very difficult to be able to foresee whether or not 
you can make a certain amount of profit in every month of 
the year for nine or ten months? 

A Yes, .Mr. Maloney. It's very difficult in any 

business to keep profits per month from changing 40, 50, CO 
per cent in any two-month period. 

Q Were you ever present in any meeting in which 
it was discussed that the reason for putting the word 
"average" in the contract was that Prcsscy had agreed that 
if **r. Kovar could achieve a $15,000 profit by the month 
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of June, therefore, we will let him average as long as he 
kept the average up to $15,000 a month? 

MR. McCOUNELL: I object to the form of that 

question. 

THE COURT: Can you answer it? 

THE WITMESS: There was no discussion of that. 

(Defendant's Exhibits AM and AS narked for 

identification.) 

Q Mr. Carlen, I show you Defendant's Exhibit AM 
for identification and Defendant's Exhibit AS for identi¬ 
fication. I ask you if you could explain to the jur" what 
those documents are? 

A Well, those are part of the discussion, again, 
the rough drafting of that, ny letter of June 17 to Mr. 
Sinsheincr. 

Q VJhat is AS? 

A AS, I believe, is a draft which Julius Lewis 
sent to me. 

THE COURT: A draft of a letter vou might send 
to Mr. Sinsheincr? 

THE WITMESS: Yes, your Honor. 

Q What is AM? 

A That is his cover letter, I presume, attached to 
this, saying he is sending ric a letter. 
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Q Is it your best recollection that AS, the draft 
letter, is what Mr. Lewis sent you with his letter to you 
dated June 15, Exhibit AM? 

A As far as I can tell, and it has got mv hand¬ 
writing on it, so it must be. 

MR. MALONEY: Your Honor, I would like to offer 
these in evidence. 

MR. MCCONNELL: No objection. 

THE COURT: Received. 

(Defendant's Exhibits AM and AS received 
in evidence.) .. . . . 

MR. MALONEY: Your Honor, I would like to read 

just AM. 

(Mr. Maloney read Defendant's Exhibit AM 
to the jury.) 

Q Now, who was Mr. Tod Murray, Mr. Carlcn? 

A He was one of the shareholders and he was a 
friend of mine who had introduced me to Mr. Kovar and 
International Scientific, Ltd. when they wore seokinn mono' 
Q Is Mr. Murray an attorney? 

A Yes, he is. 

O Do you know what firm he is with? 

A Seyfirth, Shaw, Tairwcathcr (. Oeraldson. 
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Q Is that the firm in which Mr. Kovar was a 
partner at one time? 

A Yes. 

Q Now, by June 15th you had had an opportunity 
to review the March 2nd amendment, I believe that is 
Plaintiff's Exhibit 5? 

A I don't know that I had reviewed it, Mr. 

Maloney, but it certainly had been part of the discussion. 

Q Do you have any recollection whether between 
June 11th and June 15th you discussed the amendment with 
Mr. Lewis or Mr. Shapiro? ’ • ’ r 

A Yes, I am sure that I did. I was aware at the 
time of this that foreshortening of the 30 days. 

Q You discussed what response should be made 

to Sinshoimer, is that correct? 

A Yes, the form of response. 

Q And based upon the discussions which you had 
with Mr. Lewis and Mr. Shapiro, Mr. Lewis drafted this 
letter. Defendant's Exhibit AS? 

A Yes, sir. 

Q Now, did that form the basis of a letter which 
you sent to Mr. Sinsheimer, dated June 17, 1970, Plaintiffs 
Exhibit 27 in evidence? 

A Yes. 

608 

SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SQUARE NEW YORK. N.Y. CO 7-4SS0 









I 

1 

eoh2 Carlen-cross 496 


1 

Q Do you recall whether you or anyone else made 


1 

any significant changes in Mr. Lewis' draft before it 


m 

was put in final form and sent? 


I 5 

A Yes, there were a number of changes. 


1 6 

Q Do you have a copy of the letter on which you 


7 

made those changes? 


1 8 

A No, I don't have, Mr. Maloney, but my feeling 


1 9 

was that it was a bit, again, abrupt and that I wanted 


10 

to make it more businesslike and with some feeling between 


■ 11 

two human beings. 


1 12 

Q Now, after you sent your letter of June 17th 


13 

to Mr. Sinsheimer and then you received back his letter 


I 14 

of June 22nd, Plaintiff's Exhibit 28 in evidence, between 


1 15 

those two dates did you have any telephone conversations 


16 

with Mr. Sinsheimer? 


■ 17 

A Not that I recall. I don't believe so, Mr. 


1 18 

Maloney. I do not believe so. I don't know. 


19 

Q Between the receipt of Plaintiff's Exhibit 28, 


■ 20 

Mr. Sinsheimer's letter of June 22nd, between your receipt 


1 21 

of that letter and the meeting at Mr. Sinsheimer's office 


22 

on July 13th, do you recall on how many occasions you spoke 


■ 23 

with him on the telephone? 


I 24 

A No, I don't. I made some efforts. He was away. 


25 

I believe someone, his secretary or some other friend, said 
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he was in London for a meeting, but we finally arrived 
at a date which I changed my schedule to be able to make 
and flew into New York especially for that meeting and 
flew directly back to Chicago afterwards, 

Q Now, turning to your notes and memorandum of 
your meeting with Mr. Sinsheimer on July 13th, Plaintiff's 
Exhibits 29 and 30, have you had an opportunity to compare 
those two exhibits and determine whether there was anything 
of importance in Plaintiff's Exhibit 29 which you did not 
include in Plaintiff's Exhibit 30 when your secretary typed 
up your notes. • . 

A I dorit think there is,Mr. Maloney, of substance. 
Obviously, it is a few short notes on a 45-minute conver¬ 
sation or a 40-minute conversation. 

Q Do you recall any topics of any importance 
being discussed with Mr. Sinsheimer on July 13th that 
you did not include in your memorandum. Plaintiff's 
Exhibit 30? 

A Well, obviously, as any note is made, it is made 
to recall the basic part of the discussion which you think 
is important. 

Now, each sentence here represents several 
sentences and several conversations. 

Q But do you recall discussing any other important 
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at great length and who Frank Kapple was at Dunbar & 

Kapple. 

Do you want me to go through each one like this? 

Q No, no, I am just trying to probe your recollec¬ 
tion of whether there was some other item discussed that 
you did not put down in the notes. 

A There were many items discussed — 

THE COURT: I think I am going to sustain the 

| 

objection. If you want to ask him about something that 
is in one of these exhibits and ask him whether it was 
in the other or why not, but I don't know why you shai Id 
put the witness through this performance. 

MR. MALONEY: All right, your Honor. I will go 
on to something else. 

THE COURT: Thank you. 

Q Mr. Carlen, when you sent your letter of June 17tK 
to Mr. Sinsheimer, as of that date did you believe that 
Mr. Sinsheimer had a right under the contract, as amended 
on March 2nd, to assume management control? 

A I didn't know at that moment. 

Q You did not think that he had the right to 
assume management control? 

A Mr. Maloney, I am not an attorney. 

THE COURT: But you didn't think so; you said that. 
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As far as you were concerned, he didn't? 

THE WITNESSj As far as I was concerned, he 
didn't. It was a lousy thing. I was very upset, yes. 

THE COURT: Right. 

Q Mr. Carlen, referring again to your deposition, 
page 58: 

”0 Do you recall discussing with anyone in June, 

19" — and it says "17", I believe it should be "70" — 
"whether or not Plessey's assumption of management control 
was in accordance with or in violation of the terms of 
the contract? *■ 

"A Well, I believed that I was apprised during 
my first reaction of the fact that it had been changed 
at closing and, thus, the question of whether it was in 
violation of the final agreement never occurred to me. I 
said, well, you agreed to a change which was not approved 
by the directors and thus assumed that with the revised 
contract, as changed on closing, Sinsheimer had this right. 

"Q You say you assumed that? 

"A I assumed that with the changes, my interpretation 
of those changes. 

"Q I take it you arc referring to the amendment 
of March 2nd, a copy of which was marked as Defendant's 
Exhibit 0 at the examination of Mr. Kovar?" 
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That is the dame document which is Plaintiff's 
Exhibit 5 in evidence here. 

Your answer was: "Yes." 

A Yes, I said I assumed this as a layman and that 
is why I went to my attorney and sought his advice. I 
don't know whether that is where you asked me for my per¬ 
sonal attorney following that or not or if it was later. 

Q Other than your discussions with your personal 
attorney, you recall no discussions with Mr. Lewis or 
Mr. Shapiro concerning whether or not Plessey had taken 
over in violation of the contract; is that correct? 

A Yes, because I didn't know at that point, I am 
not going to accuse Allan Kovar or Julius Lewis of something 
which, you know, I have no supportive knowledge of at that 
moment in time and I did not. 

Q When for the first time did someone advise 
you that Plessey's assumption of management control on 
June 9th was in violation of the terms of the amendment 
signed on March 2nd? 

A It was some time just prior to my sending the 
letter to the shareholders, which I did as an individual 
and as a director, advising them of what had taken place; 
that the question of whether this was proper action on the 
part of Plessey or Mr. Kovar was notresolvcd; that there 
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was a question here. 

Q Was that some time in August? 

A I would guess it could be — when did my letter 
to the shareholders go out? 

Q August 11th, I believe. 

A It could have been the first week in August when 
Larry Kerns and I had a discussion about this, yes. 

Q So that when you met with Mr. Sinsheimer on 
July 13th, no one had advised you by that date that Mr. 
Sinsheimer's assumption of management control on June 9th 
was in violation of the terms of the amendment signed 
on March 2nd; is that correct? 

A No one had advised me when I was talking to 
Mr. Sinsheimer that the action taken by Plessey and Allan 
Kovar, the representatives, was per se illegal. 

I objected to it with Mr. Sinsheimer and said 
it wasn't proper and it wasn't very intelligent as far as 
I was concerned. 

MR. MALONEY: Your Honor, I don't think that is 

an answer. 

THE WITNESS: I had no legal opinion letter which 

said that. 

HR. MALONEY: I don't think the witness answered 
the question. 
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THE COURT: The question was sort of complicated. 
I think all he is asking is had anybody told you that 
the takeover was in violation of the contract as amended 
At the closing? 

The answer is, I take it, nobody had? 

THE WITNESS:Nobody had advised me. 

MR. MALONEY: I have no further questions, your 

* Honor. 

THE COURT: Okay, I am going to adjourn and, 
ladies and gentlemen, I am going to try to shorten the 
lunch hour if you don't mind. I have a number of other 
matters this afternoon and I am going to try to release 
you at 3 o'clock so I can take care of these other matters. 

Would you like to go now and come back at a 
quarter to 2. 

(Luncheon recess) 
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Carlen-redirect 
AFTERNOON SESSION 

1r50 P.M. 

(In open court; jury present.) 


RAYMOND N. CARLE N,resumed. 

THE COURT: Good afternoon, ladies and gentlemen. 
You may proceed, Mr. McConnell. 

MR. McCCNNELL: I just have a couple of questions, 
your Honor, of Mr. Carlen. 

REDIRECT EXAMINATION 

BY MR. McCCNNELL: .. ■ * 

Q Mr.Carlen, do I understand your testimony to 

be that under the original contract that ISL management 
had the months of June and July to make the average profits 
A Yes, that was my understanding in the terms of 
the average. 

Q Did I further understand you to testify that 
you understood the March 2nd amendment to shorten that 
period by 30 days? 

A Yes, that is what I said, Mr. McConnell. 

Q Was it further your testimony that under the 

March 2nd amendment ISL management had the months of 
May and June to make the $15,000 average profits? 

A Yes. 
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Q Now, when you testified that you didn't know 
in your mind whether the takeover was legal or valid, 
what were you referring to? 

A Well, I was referring to my understanding about 
the March 2nd amendment and I was relating to that and 
I didn't know whether that was valid at that moment in 
time or not, 

Q By that are you referring to whether or not 
Kovar had authority to enter into it? 

A That is correct. 

Q But, assuming for the moment the March 2nd 
amendment is valid, even under the March 2nd amendment, 
what is your understanding as to the earliest that Plessey 
would be entitled to take over management? 

A Well, when the average monthly, which to me, 
as i described before, meant at least two or more months, 
was at that level so that that would have been in effect, 
then, with the foreshortening May and June. 

Q When you wrote Mr. Sinsheimer on June 17th and 
later when you met with him on July 13th, was there any 
doubt in your mind that the takeover, whether under the 

original agreement or the March 2nd agreement, was pre¬ 
mature? 

A There was no question in my mind as to that point. 
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MR. McCONNELL j That is all I have, your Honor. 

THE COURT: All right. 

MR. MALONEY: Your Honor, I have a couple of 
questions, but I would like to take just one minute. 

THE COURT: All right. 

(Pause.) 

RECROSS EXAMINATION 
BY MR. MALONEY: 

Q Mr. Carlen, you testified this morning and 
I think we established that based on your understanding 
of the original agreement Mr. Kovar would be given June 
and July to average $15,000, taken together with April 
and May comprised a total of four months into the measuring 
year, is that correct? 

A That would be four months into the measuring year 
yes, sir. 

Q Now, under the March 2nd amendment, if that 
amendment was authorized and is not invalid, your under¬ 
standing was that that shortened the four months to three 
months, namely, April and then May and June to average 
the $15,000? 

A Yes, that May and Juno period would then be 
the averaging if you accept the two-month philosophy; yes, 
sir. 
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Q So the March 2nd amendment shortened Mr. 

Kovar's time from four months to three months, is that 
correct? 

A Yes, I believe I testified that it foreshortened 
30 days, in my opinion one month. 

MR. MALONEY: If your Honor please, at this time 
I would like to withdraw my objection to Plaintiff's 
Exhibit — 

MR. McCONNELL: I don't know, your Honor — 

THE COURT: What exhibit are you talking about? 
MR. MALONEY: Plaintiff's Exhibit 31. 

THE COURT: Is this one he offered? 

MR. MALONEY: Yes, that was the letter to the 
shareholders. 


MR. McCONNELL: I offered it and he objected to i 
MR. MALONEY: I would like to withdraw my ob¬ 
jection at this time, your Honor. 

MR. McCONNELL: Your Honor, I was going to 
examine the witness — 


THE COURT: I'll tell you what I'll do: I'll 
let you put this in as a defendant's exhibit, if jyou want 
to. Ho offered it and you can put it in as a defendants 
exhibit. 

MR. MALONEY: No, your Honor, I don't want to 
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put it in. I just withdraw my objection of Mr. McConnell 
offering it as a plahtiff's exhibit. 

Let's reserve it and let me ask a couple of 

questions. 

THE COURT: If you do anything, I won't let 
you withdraw your objection, I will let you offer it 
as a defendant's exhibit, if you want to. 

MR. MALONEY: Can I ask a couple of other question 
first, your Honor? 

THE COURT: Yes. 

Q Did I understand y^ur testimony correctly, 

Mr. Carlen, that the first time that you realized that— 
withdrawn. 

Assuming the March 2nd amendment was valid 
and became part of the contract, did you testify this 
morning that the first time that you realized that the 
takeover was premature under the language of that amendment 
was some time in the first week of August? 

A No, I don't think so, Mr. Maloney. If I under¬ 
stand your question — would you rephrase it again to 
make sure that I understand it, please? 

Q As of July 13th — 

A Yes. 

Q — did you believe that the March 2nd amendment 
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was valid and part of the contract? 

A I was not sure, as I described at that time, 
whether or not it was valid, Mr. Maloney. I felt that it 
was improper in either event, premature without any 
reflection upon whether or not the agreement between Mr. 
Kovar and Plessey, the changes, the March 2nd amendments 
were valid. I still felt it was improper. 

Q But if it was authorized and it was valid, when 
did you first determine that the takeover was premature 
under the amendment? 

A During the discussions that took place between 
June 9th, in that area, as far as my personal feelings 
were concerned. That is when I went to see Mr. Sinsheimer. 
I believe you mentioned the date July 13th. In my dis¬ 
cussions with him we discussed this point. 

Q Even as of that date you thought that Plessey 
had taken over one month early under the March 2nd amendment 

A Yes, there was no attempt at averaging. During 
the memorandum of discussion with Mr. Sinsheimer, we dis¬ 
cussed the fact that they had made money in May and they 
were going to do better in Juno so why do it? 

MR. MALOITEY: I will offer the August 11th letter 
as a defendant's exhibit without admitting the accuracy 
of any of the statements therein. 
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MR. McCONNELL: No objection. 

THE COURT: All right. 

MR. McCCNNELL: Can I now have Plaintiff's 
Exhibit 31 in evidence? 

MR. MALONEY: They are the same document. 

THE COURT: Let's not waste time. They are the 
same document. 

(Defendant's Exhibit AT received in evidence.) 

(Defendant's Exhibit CL marked for identification.) 

MR. McCONNELL: What is CL? 

MR. MALONEY: I will show it to the witness. 

MR. McCONNELL: Could I see it before? 

MR. MALONEY: Yes, sure. 

Q Mr. Carlen, I show you Defendant's Exhibit CL 
for identification and ask you if you can tell me what 
that is. 

A CL looks like a rough draft of my letter to 
the shareholders. 

Q Do you know who prepared that draft, Mr. Carlen? 

A I did. 

MR. MALONEY: I offer it in evidence, yai r Honor. 

T11E COURT: Have you seen it, Mr. McConnell? 

MR. McCONNELL: I have seen it before,but I 
would like to look at it again. 
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No objection. 

THE COURT: Received. 

(Defendant's Exhibit CL received in evidence.) 

Q Referring to Exhibit CL, Mr. Carlen, the draft, 
do you recall who you discussed that draft with or who 
reviewed it before it was sent to the shareholders in 
the form of Exhibit AT, a letter, dated August 11th? 

A Mr. Lawrence Kerns, my attorney, I know reviewed 
it. To the best of my knowledge I believe I may have 
discussed it with others, but basically my counsel and 
myself and I know various other directors of ISL'I discusser 
it with them. 

Q How about Mr. Lewis and Mr. Shapiro, did you 
discuss it with either of them? 

A I believe I did, yes, but I don't have any notes 
here from my files to answer under oath that I did not 
or I did. 

Q Now, in the final letter I believe there was 
a change in the second paragraph from the draft letter. 

AT has some language in the second paragraph which docs 
not appear in the second paragraph of the draft? 

A Yes, sir. 

Q Would you read that second paragraph for us, 

Mr. Carlen? 
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A In which? 

Q In the final letter you sent to the shareholders, 

AT. 

A AT? 

Q That is the one with your signature on it. 

A "The takeover was upon conditions imposed changing 

from three to two months the effective time to raise 
level of profits per month to 15,000 on the measuring 
year in an amendment demand by Plessey at the last minute 
as a condition to close. These were not known to me and, 
if known, would not have been acceptable. Obviously, I 
did not attend the negotiations, was not consulted and 
cannot determine as a matter of hindsight how I v/ould 
have reacted." 

What were the three months that you were referrinc 
to when you wrote your letter to the shareholders? 

A Well, I cun sure that they were April, May and 

June. 

Q But I thought under the original agreement you 
had April, May, June and July, which is four months to 
make $15,000. 

A Would you askyour question again then? I 
didn't understand it, Mr. Maloney. 

Q I thought I understood your testimony so f ar today 
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to be that under the original agreement, which you in¬ 
structed Mr. Kovar and Mr. Lewis to make with Plessey on 
February 4th, the company would not be charged with any 
results in April and May and they would have June and 
July to put together to average profits of $15,000 a month 
and that would be a four-month period into the measuring 
year? 

A Right. 

Q Before Plessey could require a $15,000 profit, 

isn't that right? 

A Right. t j , .. 

Q Now, under the March 2nd amendment, I think you 

testified this morning that that moved it back 30 days 
so that you would have April that couldn't count against 
you and I believe the language said March wouldn't count 
either, but you would have May and Juno to reach the 
$15,000 profit level. Now, that would be April, May 
and June, which is throe months of the measuring year, 
is that correct, so that in June, 1970, was it your 
understanding that the amendment moved back from four 
months to three months or was it your understanding, 
as you said in your letter to the shareholders, that 
it moved back from three months to two months? 

A I meant in the letter that it had foreshortened 
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letter from which Mr. Maloney left off starting with "I 


3 

requested ..." 


4 

A I requested a conference with Mr. Sinsheimer 


5 

to discuss the reasons for the Plessey takeover and the 


6 

many problems involved. He first refused and then agreed 

J 

7 

to such a meeting, which took place on June 13, 1970. 

1 

8 

"During the meeting we discussed the conditions 

L 

9 

leading up to the Plessey assumption of management respon¬ 


10 

sibility and our rights as shareholders of ISL (now 

1 

11 

Scientific Holding Company, Limited) to receive reports 

■ 

12 

as needed to evaluate the good faith management of Plessey. 


13 

I took the position that the amendments to the agreement 


14 

under which Plessey assumed the management were not made 


15 

with the approval of the shareholders and, hence, the 


16 

assumption of management by Plessey imposed upon Plessey 


17 

an extraordinary responsibility to reach the proper goal 


18 

of $360,000 for the measuring year or be prepared to 


19 

redress the shareholders for any damages sustained as 


20 

a result of its failure. 


21 

"While Mr. Sinsheimer (who I found quite im¬ 


22 

pressive) would not agree to furnish your company or its 


23 

officers with such financial information and rejected 


24 

the proposition that Plessey was a trustee for the benefit 


25 

of ISL shareholders, he did express several times his 
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confidence that profits of the Barbados facility, as 
managed by Plessey, will be such that the maximum payment 
under our contract will be made by Plessey next spring. 

MR. McCONNELL: That is all, your Honor. 

THE COURT: Any further questions? 

MR. MALONEY: Yes, your Honor, I would have one 
more question based on the balance of the reading of the 
letter. 

BY MR. MALONEY: 

Q Mr. Carlen, referring to the next to the last 
paragraph whore you say, I took the position that the 
amendments to the agreement under which Plessey assumed 
the management were not made with the approval of the 
shareholders..." 

Had the shareholders ever been given any document 
containing the language upon which you based your under¬ 
standing that under the original agreement you would have 
four months within which to average the $15,000 profit? 

A They have thotwhich we referred to previously 
in this statement and explanation sent to the shareholders. 
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T2 2 

Q That would be the proxy material that was marked 

1 

3 

as an exhibit? 


4 

A Which T referred to, and that called for the 

1 

5 

goal of $360,000. 

1 

6 

Q Did I understand you correctly this morning 

1 

7 

that the understanding between the parties was never reduced 

1 

8 

to writing until it was placed in the February 18 letter 

■ 

9 

from Mr. Lewis to Mr. Dubin? Is that correct? 

1 

10 

A. Would you say that again? 

1 

11 

Q Let me show you the documents. That would be 


12 

fairer. 

1 

13 

MR. McCONNKLL: I think this is going beyond any 

i 

14 

direct examination. 

i 

15 

THE COURT: T think so, too. T think we have 


16 

been over this. It has nothing to do with the redirect. 

■ 

17 

which was purely reading from that letter. 

■ 

18 

MR.. MALONEY: I could ask one more oucstion, then. 

. 

19 

THE COURT: You can. 

1 

20 

MR. MALOMEY: I wont pursue it anv further. 


21 

| 

I have no further questions. 

1 

22 

THE COURT: Thank you, Mr. Carlen. 

1 

23 

THE WITNESS: Thank you, your Honor. 

■ 

24 

1 

(Witness excused.) 

1 


MR. McCONNFLI.: Your Honor, we have another 

1 
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scheduling problem, and Mr. Maloney has agreed that vre can 
call Mr. Lewis at this time and continue to interrupt Mr. 
Kovar's examination. 

THE COURT: Co ahead. 

JULIUS LEWIS, called as a witness on 

behalf of the plaintiff, being first duly 
sv/orn, testified as follows: 

4 

DIRECT EXAMINATION 
RY MR. MCCONNELL: 

Q Will you state your full name, Mr. Lewis? 

/\ Julius Lewis. 

Q Where do vou reside? 

A 1524 North Dearborn, Chicago, Illinois. 

Q You are an attorney, I take it? 

A Yes, sir. 

Q With what firm arc you associated? 

A Sonncnschein, Levinson, Carlin, Nath & Rosentnal. 

Q Did you have occasion to act as attorney to ISL 
in connection with the acquisition negotiations v/ith 
Plessey? 

A Yes, I did. 

Q Will you state approximately when you received 
the first draft of the contract? 

A Somewhere around mid-January. I believe it 
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was sent under date of January 1C. 

Q I show you what has been marked Plaintiff's 
Exhibit No. 1 and ask you if you can identify that as the 
first draft of contract which you received on or about that 
date? 

A Yes. 

Q Who had management under the first contract draft 

A Plessev. 

Q Following that draft did you have some face-to- 

face discussions with the riessey people? 

A Yes, T did. I negotiated with Seth Dubin all 
of one day hero in New York. 

Q Could you fix that date, approximately? 

A Some place between the 18th of January and the 
25th, I thin!:. T am not quite sure when. 

0 What did those discussions relate to so far as 
any requested changes in the contract? 

A Well, there were several changes. The one that 
we regarded as essential was the change from Plessey manage¬ 
ment to a continuation of the old TEI. management, Mr. l'.ovar 
and his management tean. There was a change about what 

linos of business would be counted as profit, as part of 
the profit formula. I think there wore other items that I 
do not recall now. 
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Q Well, do you recall at that neetinq givinq Mr. 
Dubin some suggested language to be included in the contract 
with respect to management of the business during the 
measuring year? 

A Yes, I did. 

0 I show you what has been marked Plaintiff's 
Exhibit G, which is a Telex from Mr. Dubin to Mr. Sinsheiner, 
and then a typed copv of the Telex on the top thereof. 

I ask you if -mu can identify that as the language which 
vou gave to "r. Dubin to be included in the contract? 

A Yes, T can identify it as such. 

MR. McCOUNEIiL: I offer Plaintiff's Exhibit G 
in evidence. I believe it's the same as one of the defend¬ 
ant's exhibits, but I have got my exhibits running con¬ 
secutively. 

THE COURT: Any objection? 

MR. MALOIIEY: Do objection. 

(Plaintiff's Exhibit 6 received in 
evidence.) 

q Mould you read the language, please? 

A "Julius Lewis suggests the following: The 
present management of ISL shall operate the 
business during the measuring voars and shall have 
the maximum freedom to obtain such business in a 

633 


southern district court reporters u.s. courthouse 

EOLCV SQUARE NEW YORK. N.V. CO 7-4S0O 













mmp 


Lewis-direct 


521 


manner which will produce in the judgment of such 
management, the maxinun profit available consistent, 
however, with the overall policing of Plessey as 
established by the directors. Should Plessey 
propose any course of action which would, in the 
opinion of management of ISL bo detrimental to 
profits during the measuring year, IPI. management 
shi.ll have the option of requiring prior to commence¬ 
ment of such course of action that the expenditures 
involved in pursuing such course be excluded from 
the determination of profits. •,Notwithstanding the 
foregoing if ISL profits do not average 15,000 
dollars per month commencing with the third full 
calendar month after closing this cub-paragraph 
shall no longer apply and Plessey shall have the 
right to assume full management responsibilities. 

In the event, however, Plessey shall be obligated to 
continue the business of ISL during the measuring 
year in such a manner as in Plessey's judgment 
exercised in good faith will maximize the profits 
for the measuring year." 

Q Now, referring to the provision "Notv/ithstanding 
the foregoing if ISL profits do not average $15,000 per 
month commencing with the third full calendar month after 
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2 

closing,' and assuming a March closing,what is your under¬ 


3 

standing as to the period of time ISL management has to 


4 

average $15,000 profits? 


5 

A The first period for measuring would be then June 


6 

and July. 


7 

Q Now, was there some change in the language which 


8 

you suggested and which was Telexed to Mr. Sinsheimcr and 


9 

the language which appeared in the second draft of the 


10 

contract? 


11 

A Yes. 


12 

0 I show you Plaintiff’s Inhibit 2 and ask you if 


13 

vou can identify that as the second draft of the contract? 


14 

A Yes, this is the second draft. 


15 

Q w hat is the change insofar as "Notwithstanding 


16 

the foregoing," et cetera? 


17 

A Well, the changes were that it was sudden death 


18 

after any month in which ISL didn't make $15,000. The average 


19 

concept vms deleted from the second draft. 


20 

Q So under draft Mo. 2, if the third month following 


21 

were June and ISL management failed to make $15,000, is it 


22 

vour understanding that then Plessey could take over? 


23 

A Yes. 

2 

24 

0 Now, following receipt of the second draft, did 


25 

vou negotiate some further changes in the agreement? 
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2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes. 

0 With Plessey? 

A Yes. 

Q Whom did you have those discussions with? 

A Well, I discussed the draft with Allan Kovar and 
I then discussed further changes with Seth Dubin, I think, 
by telephone. I do not think wo met agaii. 

Q What were those changes? oo you recall? 

A There was a change about some kind of equipment 

which would count as producing profits. 

0 Ir that the cable harness? 

A Yes, that was it. The average concept came bad; 
in. We discussed that, and I reported that the second draft, 
if I may say, would cause sudden death in any nonth in 
which the $15,000 was not made and that the proposal of 
Plessey was unacceptable to ISL management, and it was 
compromised to go back to the average concept, pretty much 
like my suggested language. 

Q I show you what has been narked Plaintiff's Exhibit 
3 and ask you if you can identify that as the final agree¬ 
ment? 

A Yes, this is the final agreement. 

o Now, we all know that paragrapoh 5-D did not 
accurately express the agreement of the parties and that 
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1 

v/as corrected by a letter dated Februarv 10. 


1 

Could you identify that as your letter — that 



is, Plaintiff's Exhibit 4? 


■ 5 

A Yes. 


1 

q Would you read the provision starting with 


VHy 

"Notwithstanding the foregoing"? 


■ 8 

A "Notwithstanding the foregoing, if I SI, profits 



commencing with the third calendar month of t.ic 


10 

measuring year average less than Fifteen Thousand 


" 11 

($15,000) U.S. Dollars per month or if there have 


1 12 

been throe consecutive months of losses during tnat 


13 

measuring year (excluding the first two ""onths 


® 14 

thereof), this sub-paragraph shall nolongcr apply 


1 15 

and Flessey shall have the right to assume full 


16 

management responsibilities." 


■ 17 

Q What is your understanding as to the period of 


i 18 

time ISL management had to average $15,000 profits under 


■ 19 

that provision? 


" 20 

A Meaning in calendar months? 


1 21 

Q Commencing when did they have to average 


22 

$15,000? 


" 23 

A Commencing with the third calendar nont.i. 


1 24 

q How long a period of time did they have to 


■ 25 

average the $15,000? 
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2 

A 

Well, at least two months. 


3 

Q 

So that would be June and July? 



A 

Correct, assuming a March closing. 

§■ 

5 

0 

And, in fact, you did close in March? Is that 


6 

right? 




A 

Yes. 


8 

Q 

Now, before we go to that I v/ant to show you 


9 

Plaintiff 

's Exhibit 9, and I ask you whether or not you can 

■ 

10 

identify 

that? 

■ 

11 

A 

Yes. 

i 

12 

Q 

What is it? 

■ 

13 

A 

It is a notice of a shareholders meeting and a 

■ 

14 

proxy statement describing the Plessey transaction. 

i 

15 

Q 

Would you turn to page 3 thereof and look at the 

■ 

16 

description of the transaction or the agreement, the first 

■ 

17 

two paragraphs. 

1 

18 


THE COURT: By the way, did you prepare this? 

1 

19 


THE WITNESS: Yes,sir. 

■ 

20 


MR. MCCONNELL: That was my next cuestion. 

1 

21 

Thank you 

, your Honor. 

■ 

22 

A 

You said the first t ”0 paragraphs? 

1 

23 

% 

Q 

Yes. 

1 

24 

A 

I have read then. 

1 

25 

Q 

You prepared this and that is vour description 

■ 
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of the agreement? 

A Yes, sir. 

Q Did that accurately describe the agreement as 

you understood it? 

A Yes. 

Q And when was that prepared? 

A At the end of January, the very beginning of 
J’cbruarv. 

Q And that, of course, was before there was any 
litigation or contemplation of litigation between the parties 

A Of course. Tt is before the contract was actuall 

signed. It described the formula that was going to be 

signed, I thought. 

0 And that was on the basis of your telephone con¬ 
versations with Mr. Dubin? 

A That is right. 

0 I show you what has been marled and is in evidence 
as Plaintiff's Exhibit 5, which is the March amendment. 

Here those two further modifications to the agreement agreed 
to at the March 2 closing? 

A Yes. 

Q Who was present at the closing? 

A Well, various people during parts of it. 

THE COURT: Were vou there? 
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THE WITNESS: Yes, your Honor, I was. 

THE COURT: Well, start with that. You were 
there. And where was the closing? 

THE WITNESS: Parts of it were in several offices 
in Barbados; most of it was at Mr. Kovar's office at 
Scientific. 

Q Was Mr. Kovar present? 

A Mr. Kovar, Mr. Dubin, Mr. Albert and I were 
present throughout. 

Q Hov;, what, if anything, did Albert or Dubin sav 
with respect to these two amendments which appear on 
Plaintiff's Exhibit 5? 

THE COURT: Well, I would like the witness to 
tell me in his own words what happened. Hov? come these 
amendments came along at the closing? Tell us in your ovm 
words what happened. 

THE WITNESS: Mr. Albert made a number of state¬ 
ments in the course of time we were together in Barbados, 
which was a several-day period. 

THE COURT: You opt there before March 2? 

THE WITNESS: Yes, your Honor. March 2 was 
a Monday. I got there the previous Saturday. I wont 
over documents with Mr. Dubin on Sunday. On Monday we made 
trips to various local solicitors' offices for various 
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permit questions and the like. Wo visited two hank, s. 

So a good part of Monday was taken up with travelling around 
Bridgetown, and the closing finallv took place on the 3rd, 
which was a Tuesday. 

Mr. Albert was spending a good deal of time 
investigating the company's financial records, and from 
time to time would reappear to say that he had found new 
liabilities that he had not been told about. Jlis implica¬ 
tion was consistently f’nat the financial affairs of the 
company v;ere worse than he had believed before. 

What that led to, among other things, was Albert's 
and Dubin's insistence that the company needed more than 
the $500,000 that the contract called for Plesscy to in¬ 
vest, and Albert put the additional figure at $200,000. 
he said that rlessey would put in an additional $200,000, 
but that it would expect to be reimbursed at the rate of 
10 per cent interest. 

TI’E COURT: Reimbursed? You mean 10 per cent 
interest charged? 

THE WITMESn: Charged, yes, which would, of 
course, make it more difficult for ISL to earn the maxi¬ 
mum. That would be one more charge. 

1 resisted that. Allan made the point that 
he did not believe that it van necessary, that the contract 
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provided for Plesscy to put in whatever it wanted. The 
contract said at least $600,000, and it was unfair to 
charge interest. They remained firm in their position on 
that point. 

They also urged that since it had been hoped 
that the closing would take place in rebruarv rather than 
March, it was tailing place early in March, that we, in 
effect, shortened the measuring period. 

A lot of those matters were stoutly resisted by 
us, and the argument got quite heated. 

rinally, thev left the room announcing they were 
going to telephone Mew York to withdraw their pavment of, 
or their order of payment of ISL's debt to Data 100 if wo 
didn't agree. 

My client and I had a hurried colloquy and 
finally agreed and this amendment wan then drafted. 

THE COURT: You say they left to telephone Mew 
York, they came back and told you that they v/ere not going 
to make the payment on the Data loo? 

THE VJiTIinsP: That thev were going to withdraw 
the payment that we thought had already been made or had 
been ordered, and I think as they left wo said, "Oive us 
a little time to talk this over before you make the call." 

Wc wont into another room, talked it over, 
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and agreed. 

Then Dubin and I worked out this "arch 2nd 
amendment, this amendment dated .March 2nd. It nav have 
been signed on the 3rd, actually. 

THE COUHT: How did you and Dubin work out the 
amendment? You two alone with a stenographer? Is that 
what you did? 

THE WITNESS: I think the principals were present. 
I am not sure. 

Q What was the situation with the Data 100 loan? 
Will vou explain that? mi 

A Yes. Some months earlier Data 100, which is a 
Minneapolis-based companv, had negotiated to buv ISL. 

In connection with that negotiation they had advanced, I 
think it is, $200,000 to ISL for working capital. The 
nenotiations later broke down,and I think that money was 
duo Data 100 at the end of Januarv — no, at the beginning 
of January, it would have been. At that point negotiations 
with Plcssey had begun and Data 100 agreed to a short 
extension, my memory is CO days. 

In our negotiations with Plcssey we pointed ovit 
the approaching maturity of this loan. We tried to get a 
further extension from Data 100 and it had been refused. 

The particular importance of that was that the 
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loan was secured by a pledge of the stock of the principal 
stockholders in ISL, so that if the loan were not paid by 
a date early in March when it was due, Data 100 would have 
a right to foreclose on that pledge and thus own nost of 
the stock of ISL, ana thev indicated thev intended to 
adhere strictly to that agreement. 

q You indicated in your testimony that you and 
Kovar resisted stoutly these requested amendments. What 
caused you to cave? 

A The threat that Plessey woule refuse to close, 
that the Data 100 lonp pledge wonld.be foreclosed, that 
vc would, therefore, be left with a company that could not 
run without money, it was broke, and that the principal 
holders of shares in the company wouldn't even own the stock 
in it 

THE COURT: Are you saying there were two reasons 
one was Data 100 foreclosing on the stock, and the other 
reason was the financial condition of IFL? 

THE WITNESS: Yes. 

THE COURT: There are really tv:o reasons? 

THE WITNESS: They are inter-dependent. 
q I nhow you what is in evidence as Plaintiff's 
Exhibit 2G, which is the Einshcincr assumption of management 
letter dated Juno 9, 1970, and I as]; you if that came to 
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your attention? 

A Yes. 

Q Did you have occasion to meet v/ith the ISL 
directors as to what response should he nade to Mr. 
Sinsheincr? 

A Some of the directors, yes. 

Q Was there any discussion as to whether or not 
even under the March 2 amendment, the takeover of management 
by Plcssey was premature? 

A Yes. 

0 Was it your understanding at the tine that the 
takeover wan in fact premature? 

A It was. 

Q I show you what is in evidence as Plaintiff's 
Exhibit 27 and ask you if you had anvthing to do with the 
drafting of that instrument? 

A Yes, I did a preliminary draft. 

MR. MALONEY: I believe that would be Defendant's 

Exhibit AM and AS in evidence. 

Q I show you what is in evidence an Defendant's 

Exhibit AS and ask you if that is your draft letter? 

A Yes. 

o Would it 1)0 fair to say that the first page of 

the letter is substantially yourwork product, the June 17 
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letter? 

THE COURT: I don'tknow what "substantial work 
product" means. You were asked to prepare a draft of the 
letter and you prepared that draft? 

THE WITNESS: Yes. 

Q Is that draft the first page of Mr. Carlen's 
letter to Sinsheiner, Plaintiff's Exhibit 26? 

THE COURT: I dont know whether the witness has 
to read all of that. 

MR. MALONEY: He can read it overnight and agree 
whether or not it is. ••• ; 

MR. McCONNELL: The second page has the remarks 
added by Ur. Carlen. 

THE COURT: Why make him compare? 

MR. McCONNELL: I agree. 

Q Would you read the third full paragraph of 
Plaintiff's Exhibit 27? 

A "The directors will look to Plessey Incorporated 
as trustee of the rights of Scientific Holding Company under 
the Eebruary 2nd agreement. The directors know and will 
expect that the good faith management of ISL by Plessey 
Incorporated will entail the production of the maximum 
profit available during the 12-nonth period ending March 31, 
1971. To thin end the directors have the confidence and 
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will expect to rake available to then a complete monthly 
accounting of all TSL activities, sales, expenses, and 
such other information as would be necessary or desirable 
for them to determine whether in their opinion any course 
of action or expense is detrimental to attaining the profit 
goal. 

Q 'Was it your understanding that under the agree¬ 
ment upon takeover of management by Plessey ycur obligation 
was to maximize profits during the measuring year? 

A Yes. 

o Was there anv discussion among the directors 
v hethor or not to bring a lav/suit at that time aqainst 
Plessey? 

A Yes. 

Q And why the letter instead of the lawsuit? 

MR. MALONEY: I object to that, your Honor, till 
we have some testimony from the witness that there were 
alternatives. 

THE COT’RT: I think I will sustain the objection 

to that. 

0 Why was the decision not to bring the lawsuit 
at that time? 

A It was thought a more concilliatory approach 

micht very well succeed and, obviouslv, would uc a lot 
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cheaper. 

MR. McCONNELL: That is all. 

MR. MALONEY: Your Honor, did I understand that 
we are recessing at 3 o'clock? 

THE COURT: Yes. 

MR. MALONEY: I don't think I could possibly 

finish. 

THE COURT: Do what you can. 

CROSS EXAMINATION 
BY MR. MALONEY: 

Q Mr. Lewis, I shov; you Defendant’s Exhibit 0 in 
evidence, your letter dated rebruary 4, 1970, fron Data 190 
to International Scientific, Ltd., and ask you if vou 
recognize that docunent? 

A Yes. 

Q Do you recall when you first saw a copy of that 

docur.ent? 

^ I don't recall the exact date. Probably quite 
soon after the docur.ent was mailed to Mr. Kovar. 

0 Do you recall who obtained the extension described 

in that letter fron Data 100? 

A I thin): I helped. I had some telephone calls 
with their lawyer. 

0 Does that refresh your recollection as to the date 
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i 2 

on which the Data 100 loan was originally clue? 


I 3 

A This letter doesn't give the exact date. It 


4 

must have been around February 1st. 


■ 5 

Q Is it your recollection that that loan was 


1 6 

definitely due before the agreement was signed on February 4, 


7 

1970? 


■ 8 

A Yes, I would suppose so. 


1 9 

Q Do you have any doubt about that, Mr. Lewis? 


10 

I 

A I can't tell the exact due date. It was very 


■ 11 

close to the beginning of February. 


8 12 

0 I will show you Defendant's Exhibits CH, CF and 


13 

C r , in evidence and ask you whether using tiosc documents you 


■ 14 

can refresh your recollection as to when the Data 100 loan 


1 15 

was due before you obtained the 30-day extension? 


16 

A Yes, it looks like January 31. 


■ 17 

Q how, under the terms of the February 4 letter — 


1 18 

what exhibit number is that — is that Defendant's Exhibit 


19 

Cl -- under the terns of that 30-day extension when would the 


* 20 

Data 100 loan have become due? 


1 21 

A March 6, I think. 


22 

0 Mr. Lewis, I show you Defendant's Exhibit H in 


• 23 

evidence, which is the Telex from Sinsheimer to Mr. Dubin, 


1 24 

and I show vou Defendant's Exhibit P, which is the Telex 


■ 25 

from Mr. Dubin to Mr. Sinsheimer on the prior day. 
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A That is the one I read out loud? 

Q Yes. Nov;, would you compare the tv*o documents 

and tell me if Mr. Sinsheimer made any changes in the last 
sentence of proposed paragraph 5-D? 

A Yes. 

Q What was that change? 

A The words "during the measuring year in such a 
manner as in Plessey's judgment exercised in good faith shall 
maximize the profits for the measuring year" were deleted. 

Q Mr. Sinsheimer took those words out? 

A Yes. . 

q Would you read me the last sentence in Mr. , 
Sinsheimer's Telex? 

A "In such event, however, Plessey shall be 
obligated to continue the business of ISL durinq the 
measuring year in good faith." 

Q Nov;, do you ever recall any discussion with Mr. 
Dubin concerning the deletion of the words concerning 
maximization of profit from the last sentence of paragraph 
5-D? 

A I don't recall. 

0 Do you recall when vou first realized that the 
words in the first Telex concerning maximization of profits 
had been removed from the last sentence of paragraph 5-D? 
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A Probably when I saw the second draft. 

0 When you saw the second draft did you request 
that Mr. Dubin put your language concerning maximization 
of profits back into paragraph 5-D? 

A I don't remember. I probably did, but I don't 
remember. 
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Q Is it your recollection that those words were 
not placed back in paragraph 5D either in your letter 
of February 18, 1970, or in the March 2nd agreement? 

A May I look at the document? 

Q Sure, Do you have the February 18th letter 
there, Mr. Lewis? 

A Yes. 

Q How about the March ,2nd amendment? I think 

Mr. McConnell may have given you a copy of both. 

A They are omitted in both. 

Q So, in the final agreement, as well as in the 
amendment on March 2nd, there is no language concerning 
maximization <_»f profits in the last sentence of paragraph 
5D? 

A That is right; . 

Q Now, what situation was the last sentence 
of paragraph 5D intended to cover? 

A It was intended to cover the manner in which 
Plessey was agreeing to operate the business if it took 
over management. 

Q You recall no discussion with Mr. Dubin concerning 
whether or not the removal of your words concerning maxi¬ 
mization of profit from that last sentence had any legal 
significance? 
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A I don't remember the discussion or if there was 

one. 

Q In connection with the telex for which you 
supplied the language. Defendant's Exhibit P, were you 
and Mr. Dubin sitting together in the same room when that 
language was prepared? 

A I am pretty sure I remember bringing that languag 
with me to our meeting in New York. 

Q And your language was transferred into the telex 
to Mr. Sinsheimer? 

A I didn't have anything to do with the telex. 

I gave Dubin a draft of — I had brought along language. 
Whether Dubin and I then discussed it and modified it 
before this telex was sent, I don't remember. 

Q Do you still have a copy of what it is you 
brought along to the meeting with Mr. Dubin? 

A You mean just the draft of that language? 

Q Of that one paragraph. 

A No, I don't think I do. 

^ In connection with preparing that language, 
what did you say to Mr. Dubin and what did he say to you 
concerning what the language was intended to mean? 

A Which language are wo talking about, the whole 
paragraph? 
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Q Let's just take the third sentence, the next 
to the last sentence concerning the $15,000 profit. 

A It was intended to mean that once the first 
two-month period had passed, during which losses were not 
to count, although profits were, existing management of 
ISL had a right to try over an initial two-month period 
and then thereafter, if they were successful in that two- 
month period, to earn an average of $15,000 per month. 

As long as they maintained that average they kept manage¬ 
ment control of the company throughout the measuring year. 

Q Did you say that to Mr. Dubin? ' 

A Oh, I am sure that we talked about various 
examples of how it would work out, yes. 

Q It is your recollection that you specifically 
discussed with Mr. Dubin that this would give the company 
the right to average profits in June and July? 

A Yes 

Q Do you recall when you received the second draft 
of the contract? 

A Very near the end of January. 

Q That second draft included the language which 
Mr. Sinsheimer had sent back in his telex; is that correct? 

A I don't know if it is identical, but in substance 
It had the $15,000 per month concept in it, yes. 
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Q When you received that, do you have any recol¬ 
lection of calling Mr. Dubin to ask him why Mr. Sinsheimer 
had changed the language? 

A I don't think I needed to ask him that. 

Q Did you speak to Mr. Dubin concerning the change? 

A Yes, I told him it was unacceptable. 

Q Do you recall what date that was on? 

A No, sir. 

Q Do you recall if it was before or after the 
board of directors' meeting on January 30th? 

A I am almost certain it would have been before. 

Q Where were you at the time physically when you 
called Mr. Dubin? 

A I went back through my time sheets, through 
my diary, and I think I may have been in California at 
that point. I .v*. 3 either in Chicago or I was in California. 

Q During that telephone conversation did you 
ask Mr. Dubin to change the language of paragraph 5D? 

A Yes, among other changes, I did ask for that. 

Q Do you recall what words you told him should 
be put into paragraph 5D in place of the language that 
is typed in the second draft? 

A Not exactly, but I wanted the average concept 
back in there. 
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Q Did you have the language written down in front 
of you when you called Mr. Dubin? 

THE COURT: Whose language, his language? 

MR. MALONEY: Yes, Mr, Lewis' language. 

THE COURT: Did you write something out on 
a piece of paper and then over the telephone tell him 
that this was my suggestion as to the language, Mr. Lewis, 
if you remember? 

THE WITNESS: It is very likely, but I can't 
say for absolute, sir. 

Q Have you reviewed your files to see whether 
or not you could find any such piece of paper? 

A I have looked through my files. I didn't find 
it, no. 

Q So, you gave Mr. Dubin some language over the 
telephone which he agreed to incorporate in the final 
agreement; is that correct? 

A Yes. 

Q That would be the agreement signed on February 4tt 

which was incorrect, paragraph D was incorrect in that 
agreement? 

A That is right. 

THE CCXJRT: I think at this point we will 

adjourn for the day. I have some other matters. 
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Ladies and gentlemen, we will meet again 
tomorrow at 10 o'clock. I have some matters early in the 
morning, but I am going to try very hard to be through 
before. I would be grateful if you would be there at 10 
and if I an a few minutes late, if you will forgive me 
and I hope you will. 

Please remember not to discuss this case with 
anyone in the meantime. 

I hope you have a nice evening and I look forward 
to seeing you tomorrow morning at 10 o'clock. 


(Adjourned to March 13, 1974, at 10 A.M.) 
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for your promptness. 

MR. McCONNELL: Your Honor, Mr. Lewis is not 

i 

around and there is further cross of Mr. Lev/is. 

THE COURT: Here he is. All is well. We can 
continue. • . - 

JULIUS LEWIS, resumed. 

CROSS EXAMINATION CONTINUED 
BY MR.MALONEY: 

MR. MALONEY: Good morning, Mr. Lewis. 

THE WITNESS: Good morning. 

0 Mr. Lewis, I show you a copy of Defendant's 
Exhibit K in evidence. I ask you if you recognize that 
as a copy of the second draft of the agreement? 

A Yes, I do. 

Q Would you turn to paragraph lO-E. Paragraph 10 
starts on page If) of the draft. It says ISL represents 
and varrantn, and going over to page 12, "Since December 31, 
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19C9, there has not been," and sets forth the paragraph. 

What was your understanding of that provision 
in the agreement? 

A It's a representation that there has been no 
change between December 31, 1969, and the date of the 
contract, outside of the ordinary course of business, no 
adverse change. 

Q Well, what period of time would that provision 
be intended to cover? 

A The period between December 31, I960, and the 
date of the signing of the agreement. 

Q Would that provision also cover the period from 
the date the agrcenent was signed until the date of closing? 

A Well, to be technical, noc that provision. There 
is another provision that does that. 

0 What provision of the contract is that? Would 
that be paragraph 13-13 on page 19 of the draft? 

A 13-B, yes. 

Q That reads: "ISL's representations and 

warranties contained in this agreement shall be deemed to 
have been made again an of the time of the closing and 
shall then be true in all material respects and ISL shall 
have performed and complied with all agreements required 
by this agreement to be performed or complied with no later 
than closing." 
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That is right. 

Now, what effect would that have on paragraph 


A It would mean that paragraph 10-E would have to 

be correct as of the closing or Plessey would have a way 
of refusing to perform. 

Q So if paragraph 10-E was not correct as of 'larch 
2nd, Plessey did not have any obligation to close the trans¬ 
action? Is that correct? 

A Well, I think if it were materially incorrect, 
that is true. 

Q V.’hat was it that had to be true under paragraph 
10-L by the time of the closing on ’!arch 2nd? • 

A That there will be no change in ISL’s financial 
condition, assets, liabilities or business, other than 
changes in the ordinary course of business. 

Q Is there further language providing hov; the partie: 
defined what would be considered a change in ISL’s financial 
condition or assets? 

A Yes. 

Q What was that provision? 

A That operating losses not in excess of dollars 
blank for the period from December 31, 19C9, to the closing 
shall not constitute an out of the ordinary change. 
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Q Do you recall whether or not had discussed that 
provision with Mr. Kovar before the final agreement was 
signed on February 4, 1970? 

A Yes, I am sure I did. It was changed. 

Q Did you explain what that paragraph meant to 
Mr. Kovar? 

A Well, Mr. Kovar is a lawyer; I doubt that I need¬ 
ed to. 

Q Do you recall whether or not you did, whether or 
not Mr. Kovar is a lawyer? 

A I don't recall. 

0 I show you a copy of Plaintiff's Fxhibit 3 in 
evidence, which has been identified as the final agreement, 
and I would ask you to turn to the same paragraph in the 
final agreement. 

A I have it. 

Q How, by the tine the agreement was signed on 
February 4, 1970, had the patties agreed to the amount of 
money v/hich should be filled in the blank in the second 
draft. Defendant's Fxhibit K? 

A Yes, but the language of that sentence was 
changed. 

C> How was it changed? 

A In the original, in the second draft, the provisio 
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made some determination as to what the amount should be in 
that paragraph? 

A No. 
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0 Does that refresh your recollection that you 
must have discussed it with ?lr. Kovar in order to arrive 
at that amount? 

A Yes, I said that. 

THE COURT: I think he said he discussed it, 
but he doesn't remember the details,when and where; is that 
right? 

TIIE WITNESS: Yes, your Honor. 

Q Do you recall when you would have discussed it 
with Mr. Kovar? 

A Well, it must have been right at the end of 
January and the verv beginning of February when we were 
getting this final agreement together. 

Q Do you recall that Mr. Dubin had wanted to place 

a lower figure in that paragraph? 

A No. 

Q But, in any event, Mr. Kovar agreed to use the 
figure of $20,000 per month for purposes of paragraph 
10-E-l? 

A Yes, he signed the contract. 

Q Do you recall whether there was any discussion 
of that provision at the closing on March 2nd? 

A Mo, I do not recall a discussion. 

0 Going back to the first sentence of paragraph 
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1 

■ 

op2 Lewis-cross 


1 2 

10-E-l, it says: 


1 3 

"Any change in ISL's financial condition, assets. 


■ 

4 

liabilities or business, other than changes in the 


1 5 

ordinary course of business, the sale of the property 


1 6 

which has been the residence of E. Allan Kovar and 


H 

7 

■ 

the writing off of approximately $20,000 of testing 


1 8 

equipment ..." 


1 9 

Do you recall what the sale of property was that 


B 

10 

■ 

was referred to there? 


■ 11 

A Yes, I do. 


1 12 

Q VJhat was that? 


s 

13 

■ 

A The company owned a house on Barbados where Mr. 


■ 14 

Kovar had been living. 


1 15 

Q That was not to be included — if that house 


16 

■ 

was sold, that was not to be included in any w*y in the 


■ 17 

calculation to be made under paragraph 10-F-l? 


1 18 

A That was not to be viewed as a change out of 


19 

the ordinary course; that is right. 


■ 20 

Q And the writing off of approximately $20,000 


1 21 

U.S. dollars of testing enuipment, do vou recall what that 


22 

■ 

referred to? 


® 23 

A Obviously — I don't specifically recall, but I 


B 24 

think it explains itself. 


25 

Q Jo you recall any discussion in which Mr. Kovar 


1 
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asked you to exclude any other kind of item f’ nn the cal¬ 
culation that should be made under paragraph 10-E-l? 

A I don't recall any. 

Q Do you recall Mr. Dugan ever refusing to exclude 
any other item from paragraph 10-E-l? 

A No. 

Q Just two further questions on the Data 100 loan. 


Mr. Lewis. 


Between February 4, the date of Defendant's 


Exhibit G, the 30-day extension letter we discussed yesterday 


Yes. 


Q — and March 2nd, the date of the closing, do 
you have any recollection of Data 100 sending any further 
written communication shortening that 30-day period? 

A No. 

Q Do you recall any telephone conversation with 

any person at Data 100 concerning shortening that 30-dav 


period? 


A No, I am sure there was no such conversation; 


not with me. 


THE COURT; As far as you are concerned? 

TIIE WITNESS: Yes, sir. 

THE COURT: Right. 

I believe wo established in vour testimony 
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yesterday that under the original agreement with Data 100 
and the termination and before you obtained the 30-day 
extension the loan was due on or about January 31? 

A That is right. 

Q Was it your understanding that an of January 31 
Data 100 had a right to take the stock, which had been 
pledged by the officers of the company, to satisfy the loan? 

A Yes. 

Q Did you discuss 4 hat with Mr. Dubin by any 
chance? 

A Oh, indeed. 

Q So, Mr. Dubin was completely aware that as of 
January 31 Data 100 could seize the stock of the officers 
of ISL in satisfaction of the loan? 

A Well, I am sure he must have been aware of it. 

In the month of February, after the contract was signed, 
we made arrangements to repay -- for Plessev to repay the 
Data 100 loan simultaneously with the closing. 

Q Do you recall whether or not you discussed the 
Data 100 loan with Mr. Dubin before the contract was signed 
on February 4? 

A I don't recall. 


667 

*Oul HE HN OtSTRICT COURT REPORTERS OS. COURTHOUSE 
EOICV SQUARE. NEW YORK. N.Y. CO »■ ASiO 


o 


J 






555 

eoh 1 Lewis-cross 

Q Looking at Plaintiff's Exhibit 3, the agreement 
signed on February 4, 1970, Mr. Lewis, would you turn 
to paragraph 7? 

A I am there. 

Q Now, I notice that when the agreement was typed 
the date of closing was left blank and then someone 
wrote in March 2, 1970. 

A That's right. 

Q To the best of your recollection had.that dhte 
been filled in as of February 4, 1970, when the contract 
was signed? 

A I am quite it had not. 

Q You are quite sure it had not? 

A Right. 

Q But Mr. Kovar signed the contract while it was 
still blank? 

A Yes. 

Q Do you recall when it was filled in? 

A Probably on March 2nd. 

Q On March 2nd? 

A Probably. 

Q Up to February 4, 1970, had you had discussions 

with Mr. Dubin concerning the date on which the closing 
would take place? 
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A Up to and after, yes. 

Q As of February 4th, what was the understanding 
of the parties s to when the closing would take place? 

A As soon as possible and it was hoped to take 
place before the end of February. 

Q Once a date was filled in in paragraph 7, Mr. 
Lewis, did Plessey have any right to require that the closi 
take place earlier than that date under the agreement? 

A I am not sure I understand that question. Once 
what was filled in? 

Q Once the date March 2nd was filled in on the 
agreement of February 4, 1970. 

A Yes. 

Q And the parties had agreed to that date? 

A Yes. 

Q Under paragraph 7 did Plessey have a right to 
require that the closing take place earlier than that date? 

THE COURT: I don't know what that proves. As I 
understand the witness' testimony, the date was open and 
the parties were working to have it closed at the earliest 
date and that turned out to be March 2nd and you think that 
somebody wrote the cfete in at the time of the closing? 

A That is exactly so, your Honor. 

THE COURT: I don't see the relevance of that 
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question. 

MR. MALONEY: I withdraw the question at this 
time, your Honor. 

Q When was it finally decided that the closing 
would be held on March 2nd, Mr. Lewis? 

A I don't think there is any specific date that 
that was decided, Mr. Maloney. There were a great many 
things to do to prepare for the closing. We agreed to 
meet in Barbados the weekend before the 2nd to try to 
get everything done as soon as possible and to close on 
the 2nd, if possible. 

We actually didn't close on the 2nd. 

Q By February 18th were you and Mr. Dubin still 
hopeful that the transaction could be closed in February? 

A I don't remember. 

Q I believe you testified yesterday that you 
arrived in Barbados on Saturday, is that correct, or that 
you were there on Saturday? 

A I think I arrivedcn Friday night, actually. 

Q Do ycurecall when Mr. Dubin arrived? 

A I am reasonably sure it wa3 Saturday afternoon. 

Q Do you recall when Mr. Albert arrived? 

A I really don't. I think it was later, but I am 

not sure. 
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Q You say you spent Sunday going over the 
documents with Mr. Dubin? 

A That's right. 

Q Now, on Sunday did Mr. Dubin request any amend¬ 
ments to the contract? 

A No, not to my recollection. 

Q Did he say anything that would have made you 
indicate that there would have been changes requested 
by Plessey in the contract? 

A No, I don't believe he did. 

Q Do you recall having dinner on Sunday night 
with Mr. Kovar and Mr. Dubin and Mr. Albert? 

A I had dinner with them more than one night. 

THE COURT: He is talking about Sunday night, 

I take it, do you remember that? 

THE WITNESS: I was trying to explain that I am 
not sure which night it was. We did have dinner together 
one night and it may very well have been Sunday. 

Q Do ycu recall if Mr. Albert had arrived in 
Barbados by Sunday night? 

A Yes. 

Q Had ycwseen him on Sunday night, whether at 
dinner or otherwise? 

A Yes, he was staying at the same hotel, as I recal] 
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Q 

On Sunday night did Mr. Albert say anything 

to you 

concerning any amendments or conges to the corlract? 

A 

No, I don't believe so. 

• 

Q 

What happened Monday morning? 

A 

I cannot give you a chronological account of the 

events 

of that day under oath. I can tell you some of 

the things that happened, but I really don't remember 

the order they happened in. 

Q 

I believe you testified yesterday that there 

were some trips to the banks and to the solicitor's office. 

the solicitors would be what they call lawyers in Barbados. 

A 

Yes. 

Q 

And to some government agencies in connection 

with taking care of some licenses? 

A 

I don't remember any government agencies, but 

maybe there was one. 

Q 

Was that done before or after you went to the 

offices 

of ISL? 

A 

We may have stopped at the offices of ISL before 

we went 

into town. 

0 

Had either Mr. Dubin or Mr. Albert said anything 

about amendments up to that time? 

A 

Not to my recollection. 

Q 

Now, I was a little confused yesterday about 
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where the Data 100 loan was to be paid and how it was 
to be paid. What was your understanding of the arrange¬ 
ments that Mr. Albert had made for payment of the Data 
100 loan? 

A He had arranged, as I recall, to have a New York 
bank, I don't remember which one — 

Q Was that the First National City Bank? 

A It may well have been. It was either that or 
Chase, I don't remember. 

Q Was the First National City Bank the bank that 
had lent the $200,000 secured by Data 100? 

A I don't remember — was that the form of trans¬ 
action? I really don't remember it. 

Q Did the bank in New York, which was going to 
make the payment, have a branch in Barbados, Mr. Lewis? 

A Yes. 

Q Were you present when Mr. Albert made the 
arrangements to have the $200,000 either sent to New York 
or released in New York to repay the Data 100 loan? 

A I don't remember if I was present. I either was 
or I was told about it immediately. 

Q Was it your testimony yesterday that Mr. Albert 
had made those arrangements before he requested any 
amendments or changes in the contract? 
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A Yes, if it wasn't yesterday, it is today. 

Q I think you also testified that when the subject 

of the amendments came up Mr. Albert left the room telling 
you that he was going to call to stop the payment on the 
loan? 

A Both Mr. Albert and Mr. Dubin at least started 
out of the room to do that. 

Q That was before any of the closing documents 
had been signed and exchanged? 

A I don't remember that. The closing documents 
had been gone over on Sunday. They were in reasonably 
good shape from then on. 

Q Before Mr. Albert arrived in Barbados, do you 

have any reason to believe that he had already decided 
to request amendments to the contract? 

A No. 

Q Was it your understanding that Mr. Albert's 
request for changes in the contract was based on what he 
loarned when he arrived in Barbados on or about March 1st 
or 2nd? 

A Yes. 

Q He wouldn't have arranged to hav^ the Data 100 
loan paid for before he came to Barbados if he knew he 

was going to ask for amendments and did not yet know 
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whether or not there was going to be agreement to those 
amendments, would he, Mr, Lewis? 

MR, MCCONNELL: I object to the form, your Honor, 
THE COURT: I think I will sustain the objection 
to form. That is very iffy. What this witness thinks some¬ 
body else might do. I think I will sustain the objection 
to that. 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Now, when Mr. Albert brought up the subject of 
the business needing $200,000 more than he had thought, 
do you recall what he said about that? 

A I don't recall his words, no. 

Q Well, do you recall him saying that he was 
learning for the first time on March 2nd that that 
additional $200,000 would be needed? 

A Again, I don't remember if he used those words. 
That was certainly the message he was trying to convey. 

Q The message he was trying..to convey is that 
based on what he learned in Barbados on March 2nd the 
business would need an additional $200,000? 

A I don't know when he learned it, Mr. Malonev. 

Q Did he say anything in your presence about when 
he learned it? 

A Yes, but I am not sure if the learning process 
all happened in those few days. He had made an earlier 

trip. I don't know when. But I think he was there 
earlier in February. 

0 Well, do you recall either yourself or Mr. Hovar 
saying to Mr. Albert, "Ilow come you didn't know this based 

f 

on your earlier trip?"? 

A No, I dont recall. 

0 I show you Defendant's Exhibits S, R and AZ 
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and I ask you if you can identify any of those documents? 

A I have two copies of the same thing. 

Q I hope not. Yes, there may be extra copies 

attached to each one. 

A I can see what they are labeled. 

Q Well, do you have any recollection of seeing any 
of those documents at the closing on 'larch 2nd? 

A I remember the one with Hourihan's signature on 
it. 


Q Which one would that be? 

A Defendant's Exhibit AZ. 

Q Is that the financial statement for the year 
ending December 31, 1969? 

A Yes, sir. 

0 Was that delivered at the closing to fir. Dubin 


and Mr. Albert? 

A Yes, it was being made up right while they were 

there. 

THE COURT: What do you mean by that? The figures 
were being written dovm or what? 

THE WITNESS: Yes, that is what I mean. It 
was being put in final form and it was actually discussed 
by them. 

THE COURT: By Mr. Hourihan? 
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THE WITNESS: And by Mr. Kovar. 

Q Do you recall seeing either of the other exhibits 
at the closing? 

A No, not as such. 

Q Can you identify what those documents are for 
the jury that we are discussing? 

A One is a statement of the profit and loss, and 
a statement of variable and fixed expenses, engineering 
expenses, some other kinds of expenses, all for the month 
of January, 1970. 

THE COURT: That is Exhibit S? 

THE WITNESS: Yes. 

*n And what is Exhibit R? 

A It is a balance sheet as at March 1, 1970. 

Q Does that include a profit and loss statement 
for the months of January and February, 1970? 

A I see one for February. 

Q Statement of profit and loss for the month of 
February and for the year to date? 

A Yes. 

Q Do you recall what fiscal year basis ISL was on 

under this accounting system? Was it a calendar "ear, 

Mr. Lewis, from January to December? 

A I think, so, but I really don't remember. 
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1 

MR. MALONEY: I think that that has been establish 

- 

1 3 

ed. 


4 

MR. McCONNELL: I don't know whether it has been 


1 

established, but there is no dispute about it; it is the 


1 6 

fact. 


7 

Q So on Defendant's Exhibit R when it savs year 


1 

to date, that would include January and February? Is that 


■ 9 

correct? 


10 

A That is correct. 


1 11 

Q You do not recall whether or not vou saw either 


1 12 

of those statements at the closing on March 2nd? 


13 

A eo, I don't recall. 


1 14 

0 Do '’ou recall any discussion of the amount of 


1 15 

money that ISL had lost for the months of Januarv and Feb¬ 


16 

ruary, 1970, at the closing? 


1 17 

A Well, I honestly don't remember it put that way. 


1 18 

There was certainly discussion of greater liabilities than 


19 

Mr. Albert had expected, which I assume would relate to 


■ 20 

loss. 


1 21 

\Q Well, was there any discussion as to whether or 


22 

not ISL was in compliance with paragraph 10-E of the agree¬ 


1 23 

ment? 


1 24 

A No claim was made that it wasn't. \ 

/ 

25 

/ 

Q Do you recall whether there was a discussion of 
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A discussion of what? 


Q Of the amount of money which ISL had lost in the 
months of January and February. 

A I told you I don't remember. 

Q Were you present during any discussion in which 
Hr. Kovar claimed to either Hr. Albert or Mr. Dubin that 
the $74,000 lo ss shown on Exhibit R was not the correct figure 
for making a determination under paragraph 10-E of the agree¬ 
ment? 

A I don't remember such discussion. 

Q I believe your testimony vesterday was that at 
some point in the day when you got back to the offices of 
ISL Hr. Albert said that he would need $200,000 more based 
on the liabilities he was finding? Is that correct? 

MR. McCONNELL: I am going to object to the form. 

THE COURT: I think I will sustain the objection. 

But he did come and say to you he thought they 
needed $200,000 more in the business? Is that correct? 

THE WITNESS: Either he or Mr. Dubin. 

THE COURT: You are not sure which one said that? 

THE WITNESS: No. 

THE COURT: Did they indicate why they needed 


$ 200 , 000 ? 
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THE WITNESS: Yes. 

THE COURT: What did they say? 

THE WITNESS: That Albert had found additional 
bills tha,; he thought should be paid. 

Q These were bills that he had not seen on his 
prior trip to Barbados? 

THE COURT: I don't know how he knows that. 

Q Well, did Mr. Albert say anything about whether 
or not these additional bills that he was finding were bills 
that he had not been told about on his first trip to 
Barbados? 

A He didn't say that. He certainly implied that 
he was finding additional bills. 

Q Mow, were both amendments requested before Mr. 
Albert and Mr. Dubin left to make the telephone call to stop 
the payment on the Data 100 loan? 

A Oh, yes, I am sure they were. 

Q And what reason was given for the amendment 
shortening the management provision? 

A Basically, that everyone had expected that the 
transaction would close in February, that for v;hatever 
reasons it had been delayed a few days until March. I think 
that really was the reason. 
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Q Well, by February 18 had any closing date earlier 
than March 2nd been established or tentatively agreed upon 
by the parties? 

A Not to my recollection. 

Q On February 18 when f!r. Dubin agreed to put the 
language concerning management control in the contract 
which you had requested, we were half-way through the 
month of February, weren't we, Mr. Lewis? 

A Yes. 

Q Is it your position that at the closing — 

THE COURT: He hasn't got any position. Ask him 
for his understanding. 

Q Is it your understanding that the onlv reason 
why Mr. Dubin asked for a change in the management control 
position 12 days later on March 2nd was that the closing 
hadn't taken place in February? 

A That is all I recall being said on the subject, 

Mr. Maloney. 

Q Do vou recall any discussion between Mr. Albert 
and Mr. Dubin and Mr. Kovar about what Mr. Albert had been 
told the loss for the company would be for the year December 
31, 1969, before the contract was signed on February 4? 

A I am not sure I follow that. I am sorry. 

Q Well, at any time during the closing did Mr. 

Albert sav to Mr. Kovar, "Allan, when we signed the agree- 
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ment on February 4, you told us that the losses for 196S 
would only be around $200,000"? 

A I don't remember any such statement. 

Q Do you remember Mr. Albert and Mr. Dubin saying 
that because that loss had increased from 200,000 to 
$400,000, Plessey did not believe it was obligated to close 
the transaction? n 

A I certainly Recall any such statement. 

Q Do you recall Mr. Albert and Mr. Dubin leaving 
the room at any time to talk to Mr. Sinsheimer in Mew York; 

A They left the room lots of times. I don't reca d 

being told they were going to try io call Mr. Sinsheimer. 
It's possible. 

Q Did they say at any time during the closing tnat 
they were having telephone conversations with Mr. Sinsheimer 
concerning whether or not they should go forward with the 
contract? 

A Not to my recollection, no. 

Q Did they ever tell you that Mr. Sinsheimer wanted 
to call the transaction off entirely because of what Mr. 
Albert found out on March 2nd in Barbados? 

A They certainly didn’t. 

Q Did Mr. Albert or Mr. Dubin ever say during the 
closing that they wanted to call the transaction off 
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entirely, that they didn't want to proceed with the closing? 

A Yes, vhen they got up to leave the room to 
cancel the Data 100, that is what they implied. 

Q They were implying if you didn't agree to the 
two amendments they were requesting they would not close 
the transaction? 

A Yes, that is certainly what I understood. 

Q Now, after the two amendments had been agreed 

on, did a further dispute then arise as to whether or not 
Plessey would proceed with the closing? 

A There was another dispute which I think was 
simultaneous. 

0 What was the other dispute? 

A The place of payment — is the sum $100,000 — 

I think it is. 

Q What was the nature of that dispute? 

A Although, as I recall the contract, ISL had no 
right to require a payment outside of Barbados, we requested 
that such payment be made so that the payment would not be 
subject to Barbados exchange control laws. 

Q What did Mr. Albert respond to that? 

A Well, either Mr. Albert or fir. Dubin or both 

responded no. 

Q Did thev give a reason why they would not agree 
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to have the money paid in New York or in the United States? 

A Yes, I think so. 

Q What was the reason which they gave? 

A It was to the effect that that might get them 
into difficulties with the Barbadian Government. Whether 
it was breaking the law or earning ill will, I no longer 
remember. 

0 Were you able to tell Mr. Albert or ’lr. Dubin 
whether or not itwould have been legal in Barbados to pay 
the money in the United States? 

A No, sir. 

Q Was there anyone at the closino who was not able 
to give them that answer? 

A Well, I think Mr. Kovar had some fairly good 
understanding of those regulations. 

0 Was there any attorney in Barbados from whom 
you obtained an opinion on March 2nd or March 3rd as tc 
whether or not it would have been legal for Plessev to pay 
the $180,000 in the United States? 

A A Barbadian attorney was present for a part of 
the closing. 

Q Did he express an opinion on that issue? 

A I really don't remember, and I am not sure that 

he was asked. 
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THE COURT: That was not something you asked any 
of these solicitors? 

THE WITNESS: I dont remember doing so, your 

Honor, no. 

Q Are you sure when Mr. Albert left the room to 
telephone New York to stop the payment on the Data 100 loan, 
that threat was in connection with the fact that Mr. Kovar 
was insisting that the $180,000 be paid in Barbados? 

A Am I sure that it was in connection with that? 

MR. MALONEY: Well, let me withdraw the question. 

THE COURT: I think your question is, what was 
the stumbling block which led Mr. Albert to say he was 
going to leave the room and call up New York and stop the 
payment of the Data 100 loan. 

Is that it? 

MR. MALONEY: Yes. 

A Tly recollection is that it was the two provisions 
embodied in the March 2nd amendment; the place of payment 
couldn't have been such a cause, because we had no legal 
right to require payment in New York, so ve couldn't have 
been insisting on it. 

Q Nell, you had no legal right, but Mr. Kovar was 
asking that it be done, wasn't he? 

A That is quite different, yes, he was asking that 
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it be done. 

Q Does it refresh your recollection that Mr. 

Albert had not given any instructions that the Data 100 
loan be paid until after the two amendments had been agreed 
to? 

A My memory is exactlv contrary to that. 

Q Anu then after that happened, that dispute about 
the $130,000 arose and Mr. Albert left the room again to 
try to stop that payment from being made because Mr. Kovar 
was making an illegal demand? 

THE COURT: Wait a minute. I don't know about 
the illegal demand. Strike that part. 

MR. MALONEY: Strike the word "illegal." 

Q — was making a demand that the money be paid 
in Barbados rather than in the United States? 

A My memory is exactly contrary to that. 

Q A3 of March 2nd, Mr. Lewis, do you recall whether 
ISL v/as in compliance with the warranties and representa¬ 
tions contained in paragraph 10 of the agreement? 

A I made no real investigation of that. !!o claim 
was made by Plessey that ISL was not in compliance. 
Certainlv, some of the things Mr. Albert said could have 
been taken as implications that ISL \/as not in compliance. 

Q Well, if as shown on Defendant's Exhibits S and I> 
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ISL had lost $74,000 in the months of January and February, 
was ISL in compliance with paragraph 10-E as of March 2nd? 

MR. McCOIJNELL: I object to that, your Honor. 

The figure $74,000 appears on the exhibits. 

THE COURT: I tl.-nk T will let the witness answer 
that, if the losses for January and February were in 
excess of this figure in the contract, would that have been 
in breach of the contract? 

MR. McCOUNELL: Your Honor, if I nay, I think 
it has to be operating losses. 

THE COURT: Fair enough, operating losses. 

THE WITNESS: That is the answer, that if 
operating losses exceeded $40,000 for the period. 

Q Then ISL would have been in violation of the 
contract? 

A Yes, that i3 correct. 

Q And Plessey would not have been obligated to 

close? 

A I am not going tj give you an opinion on Plessey'! 
legal remedy if ISL was slightly out. 

THE COURT: I am glad vou are not. But what it 
really amounts to, this would not be losses incurred in 
the ordinary course of business; this would be more than 
ordinary course of business? 
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THE WITNESS: That is certainly correct, your 

Honor. 

Q I think you said yesterday, Mr. Lewis, that when 
Mr. Albert and Mr. Dubin demanded these two amendments, 
you asked for time to discuss it with Mr. Kovar privately? 

A Yes. 

<^"q V/hat was the substance of your private dis¬ 
cussion with Mr. Kovar? 

A Well, we discussed whether Albert and Dubin were 
bluffing in their insistence on these amendments, and we 
concluded that we could not afford to call their bluff, 

t 

because if they were not all we would have been left with 
is a bankrupt company and a lawsuit that ve had no money 
to finance. So we decided we had to accede to their demands,'^. 

Q Do you recall whether this discussion took place 

on March 2nd or March 3rd? 

A I honestlv don’t recall. I think it was the 
3rd, but I am not sure. 

Q You r an the amendments had not been roouested 
until the morning of Marc h 3rd? 

A I don’t think they were requested in the morning 
at all. My memory is it was during an afternoon. 

Whether it was the afternoon of the 2nd or the afternoon 
of the 3rd, for the life of no I can’t recall, Mr. 
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Maloney. 

Q But you think it was the 3rd, rather than the 2nd? 

A Yes, I do. 

Q Well, in addition to discussing whether Albert 
and Dubin were bluffing, was there any other discussion 
during your private discussion with Mr. Kovar about whether 
or not he had authority to sign the amendments they were 
demanding? 

A There was some discussion on that subject, yes. 

Q Can you tell us what you said to Mr. Kovar and 
what he said to you? 

A Not word for word, no. I can't tell you what I 
thin): the substance was. 

Q Will you tell us what the substance was? 

A I think we both had serious doubts that Mr. 

Kovar had authority to agree to the amendments. 

Q Both of the amendments? Or just one of the 
amendments? 

A Both. 

Q So you and Mr. Kovar had doubts about whether or 
not he had authority to agree to either of the amendments? 

A That is correct. 

Q Were you present in the courtroom yesterdav when 
Mr. Carlcn was testifving? 
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A During the latter part of his testimony. 

Q Did you hear his testimony when he said that he 
thought Allan Kovar had authority to agree to the amendment 
governing the additional $200,000 and the 10 per cent 
interest? 

A Yes. 

Q So youabn't have any doubts as you sit here today 

about whether or not Allan Kovar had authoritv to agree to 
that amendment? 

A Yes. 

Q You still have doubts? 

A Yes. Mr. Carlen isn't a lawyer. 

0 Mr. Carlen is a member of the board of directors? 

THE COURT: I think that is being argumentative. 
He says that Carlen might think it was all right, but he had 
doubts about it. 

THE WITNESS: That is right. 

Q How, following vour private discussion with ’*r. 

Kovar, what did vou say to Mr. Dubin concerning your doubts 
about Mr. Kovar's authority to sign the amendments? 

A I don't remember saying anything to Mr. Dubin 

about it. 

Q You didn't raise this nuestion with Mr. Dubin? 

A Ho. I discussed this subject with *br. Kovar, 
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1 

and he has reminded me that he told Mr. Dubin that he 


1 

doubted he had authority. I remember having had that 



discussion with Mr. Kovar. 


1 5 

Q You remember having the discussion with Mr. 


l 

Kovar, but were you present when fir. Kovar told *lr. Dubin 


7 

that he lacked authority? 


8 

A Yes. 


9 

Q But you end Mr. Dubin didn't discuss the question! 


10 

A No, I dont remember such discussion at all. 


■ 11 

Q Did you discuss it with Mr. Albert at all? 


1 12 

A No, I am sure I didn't. 


13 

Q fir. Lewis, I believe you have the February 18 


■ 14 

letter, Plaintiff’s Exhibit 4, in front of you? 


15 

A Yes. 


16 

Q I show you Plaintiff's Exhibit 5 in evidence. 


■ 17 

which has been identified as the March 2nd amendment. 


18 

Now, referring to the language concerning the 


■ 

$15,000 profit and referring to Exhibit 5, skipping over 


■van 

the part that we have heard about quite freouently during 


i 

the trial, about the $15,000 per month, starting with the 



words "or if there have been three consecutivemonths of 



losses during that measuring year (excluding the first 


1 

two months thereof),'' what was vour understanding of the 


I 

situation to which that language was intended to apply? 


■ 
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^ ^ think it applied as follows: you could have two 

months with $50,000 profit in each month, say you had that 
for May and June; now, you had three months in a row of 
losses of $5000 each month, July, August, September, you 
v/ould still be averaging if my mathematics are right 

$15,000 a month profit, and, therefore, satisfy that part 
of the test. 

Nonetheless,Plecscy wanted the right if the 
trend was down so you had a couple of good months, but now 
you are losing,losing, losing, they wanted to be able to 
step in and take over. That is the reason for that pro¬ 
vision. 

0 Is there any way that provision could become 
operative until there were a number of months where sub¬ 
stantial profits had been made and then a decline started? 

THE COURT: I don't follow that question. I think 
that is just what he said. 

MR. MALONEY: I will withdraw the question. 

Q What was the relationship of that provision to 
the language appearing before the word "or" concerning 
averaging profits of $15,000 per month? 

MR. McCONNELL: Is the question, what is the 
relationship between the loss provisions and the averaging 
provisions? 
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• MR. MALONEY: Yes. 

THE COURT: The witness has said there were two 
prongs to the test; one prong was three months of con¬ 
secutive losses and the other prong was an average of 


$15,000. 


THE WITNESS: That is exactly right. 


0 What was the relationship between these two 


provisions? 


THE COURT: What do you mean by relationship? 
He said these were the tests, divided into two prongs. 

I don't quite know what you mean fcyrelationship. 


MR. MALONEY: I withdraw the question at this point 


your Honor. 


0 Taking Plaintiff's Exhibit 4, your February 10 
letter and the arnendnent, was there any change in the 
language of that second prong, that three consecutive months 


of loss? 


Yes. 


0 What was the change? 

A In the March 2nd amendment ISL got credit for any 
profits in March and April. 

0 Would that have anything to do with the second 

prong, the three consecutive months of loss language followin 
the "or"? 
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A Ho. 

Q I just want to take the words that start with 
"or if there have been three consecutive months of losses 
during that measuring vear (excluding the first two months 
thereof),” now, was there any change in those words from 
the February 13 letter. Plaintiff's Exhibit 4, to the March 
2nd amendment. Plaintiff's Exhibit 5? 

A Ho, sir. 

Q So those words did not have to be changed in any 
way with respect to shortening the averaging provision by 
30 days? Is that correct? 

A That is right. 

Q Co they have nothing to do with the amount of tine 
within which Mr. Kovar would have to average $15,000 either 
under the February 18 letter or under the .March 2nd amend- 
ment? Is that correct? 

A I don't think I understand that question. 

THE COURT: I am not sure I do. 

MR. MALOMEY: I will withraw the question, your 

Honor. 

THE COURT: Ladies and gentlemen, I think we will 
recess at this point. I told you yesterday I had some 
matter that was coming on earlier this morning. Hue to 
matters over which the parties had no control, I couldn't 
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do it. This involves a lot of people from long distance. 
I am going to take a recess right now so that I can listen 
to this other matter. It may be no longer than five 
minutes. I v/ill do it as fast as I can. 

(Pecess.) 
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(In open court, jury present.) 

THE COURT: Thank you, ladies and gentlemen, 
for bearing with me on these matters that I had. I am sorry 
they took a little longer than I hoped they would. 

All right, you may proceed. ! 

BY MR. MALONEY: 

Q Mr. Lewis, do you remember that I took your 
deposition under oath at the office of Mr. McConnell 
on July 17, 1973, in Chicago? 

A Yes, I do. 

Q At page 26 of the deposition do you recall my 
asking you this question and your giving this answer: 

"Q Do you recall whether Mr. Kovar made any ±atement 
about his authority to Mr. Dubin or Mr. Albert with 
respect to these amendments? 

"A I do not recall." 

A Yes. 

Q Do you recall that later in the deposition 
I attempted to refresh your recollection by asking this 
question: — 

THE COURT: The page on that? 

MR. MALONEY: 51. 

THE COURT: Right. 

Q Q On page 130 of Mr. Kovar's deposition I 
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asked the following question and he, Mr. Kovar, gave 
the following answer: 

M Q By the way, was Mr. Lewis present when you stated 
that you didn't think you had authority to enter into 
the amendments. H 

Mr. Kovar answered: 

"Yes, sir." 

I then asked you "Does that refresh your recol¬ 
lection that he ever stated to Albert or Dubin that he 
lacked authority to sign the amendments." 

And you answered "Yes, I told you that something 
might have been said about that. Apparently it was." 

Then I asked the question: 

"Well, do you have a recollection of it being 

said?" 

And you answered "I can't say I have an independer 
recollection of it, no." 

Did you believe those answers to be truthful 
at the time when you gave them? 

A I certainly did. 

Q Can you tell me on what basis you now have an 
independent recollection of being present when Mr. Kovar 
told Mr. Dubin or Mr. Albert that he may have lacked 
authority to sign the amendments? 
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A Yes. 

Q What is that? 

A I had dinner with »-Jr. Kovar last Sunday and 
we discussed the very point you are questioning me about. 

He reminded me of our leaving the room and discussing it, 
our returning and his making the point and I do remember 
it now. 

Q Other than this recent dinner with Mr. Kovar— 
withdrawn. 

Did you make any notes of what took place at 
the closing? 

A No, I did not. 

Q Other than this recent dinner discussion with 

Mr. Kovar, do you have any other basis for saying this 
morning that you recall hearing Mr. Kovar tell Mr. Dubin 
or Mr. Albert that he lacked authority or may have lacked 
authority to sign the amendments? 

A No. 

Q Following the closing, what did you do to clarify 

the question of whether or not Mr. Kovar was authorized 
to sign the amendments at the closing? 

A Nothing. 

Q Did you make a report to the boa-d of directors 
of ISL concerning what had happened at the closing? 
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A No. 

Q Did you discuss what had happened at the closing 
with any of the directors? 

A I don't remember. I may have discussed it 
with Mr. Carlen, but I don't remember. 

^ Q So, to your recollection at no time between 
March 2nd and June 9th did you make any attempt to have 
the board of directors of ISL — 

THE COURT: Those are the winds of spring, ladies 
and gentlemen. 

JUROR NO. 4s The winds of spring of 14 degrees. 

TOE COURT: Yes. 

MR. MALONEY: Could I have as much of the 
question as you have there? 

(Read) 

Q — either approve or disapprove the actions 
which Mr. Kovar had taken at the closing in agreeing to 
those amendments? 

A That's right, I did not make such attempt. 

Q Did you make any attempt to put any of the 
directors on notice that there had been an important change 
in the contract at the closing? 

A No. 

Q Mr. Lewis, I show you Plaintiff's Exhibit 3 in 
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evidence, which is the final agreement signed on February 
4th, Turning again to paragraph 13, paragraph 13 starts 
off: 

"All of Plessey's obligations under this agree¬ 
ment are subject to the fulfillment, prior to or at 
closing, of each of the following conditions:". 

Going down to D it says: "Plessey shall have 
been furnished with an opinion dated the closing date, 
of counsel for ISL, Sonnensbhein, Levinson, Carlin, 

Nath and Rosenthal to the effect that" and I will skip over 
the small paragraph 1 and I will go to 2. 

"The execution, delivery and performance of 
this agreement by ISL have been duly authorized and 
approved by all requisite action of ISL's board of 
directors and stockholders and that this agreement has 
been duly executed and delivered by ISL and constitutes 
the valid and binding obligation of ISL in accordance 
with its terms." 

Now, what did you understand that provision to 

mean? 

A What it said, 

Q Could you explain to the jury in non-lecpl terms 
what that means? 

THE COURT: That is hard to ask a lawyer. Perhaps 
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if you were telling a client what that meant, what would 
you tell him? 

THE WITNESS: That is a helpful starting off point 
your Honor, 

A sale of all the corporation's assets under 
the law of Barbados requires that the board of directors 
approve the sale of assets and that the shareholders 
meet. In fact, in Barbados the shareholders have to 
meet twice to approve such a sale. 

So this opinion is to say that those meetings 
took place and that the directors and the shareholders 
voted in the proper portions, which I think are 75 per 
cent, in favor of executing this agreement and carrying it 
out , 

Q Now, would Plessey have had a ricf-it to refuse 
to close the transaction if they did not receive the 
opinion letter described in paragraph 13D from your firm? 

A I will not express an opinion on that. 

TOE COURT: It was a condition of the closing, 

wasn't it? 

A That an opinion to that effect be delivered. 

THE COURT: Would be given, that was a condition 
of the closing. 

MR. MALONEY: Your Honor, I think since the 
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witness is an attorney that this is clearly a matter 
on which he should be able to express an opinion. He 
was representing the company at the closing and I think 
he would have to know vh at had to be done and what could 
not be done. 

THE COURT: I think it is pretty hypothetical 
and it seems to me if you hadn't given this opinion, you 
wouldn't have complied with the contract, isn't that right? 

THE WITNESS: Yes, your Honor. 

THE COURT: And if you didn't comply with the 
contract, the other party could say, you are not complying. 
They could decide what they wanted to do, either they 
could waive it or go on with it or whatever, but they would 
have had an option there, wouldn't they? 

THE WITNESS: They certainly would have had 
the option. 

THE COURT: Right. 

MR. MALONEY: All right. 

Q Did you deliver to Mr. Dubin an opinion letter 
at the closing? 

A Yes. 

Q I show you Defendant's Exhibit AB in evidence 

and ask you if you can identify that as the opinion let ter 
which you delivered to Mr. Dubin at the closing. 
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A Yes, I can, 

MR, MALONEY: May I read the letter, your Honor? 
THE COURT: Sure. 

BY MR. MALONEY: 


Q This is a letter and I assume the original of 
it was on the letterhead of your firm, Mr. Lewis? 

A I am sure thatfe right. 

(Mr. Maloney read Defendant’s Exhibit AB 
in evidence to the jury # ) 
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04 

m 

Q And it says "Very truly yours," and a place for 


3 

your signature? 


4 

A Yes. 


5 

Q Did you sign a copy of this letter and deliver it 


6 

to Mr. Dubin at the closing? 


7 

A Yes. 


8 

Q At the tire when you handed this opinion letter 


9 

to Mr. Dubin did you say to him that this opinion did not 


10 

apply to the amendments that were signed at the closing on 


11 

March 2nd? 


12 

A I don't remember saving anvthing like that. 


13 

Q Do you recall whether you had any meetings or 


14 

conversations with Mr. Kovar between March 2nd and 3rd, 


15 

the date of the closing, and June 9 or 11, when you saw him 


16 

in Chicago? 


17 

A Oh, yes, I had at least telephone conversations 


18 

with him. 


19 

Q Did you ask Mr. Kovar whether or not he had check¬ 


20 

ed at the board of directors to see whether or not they had 


21 

approved or disapproved of what he did at the closing? 


22 

A I don't recall. 


23 

Q I show you Defendant's Exhibit X, which has been 


24 

identified as a nenorar.dun written on or about March 5 by 


25 

Mr. Kovar to his board of directors, discussing what happened 
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at the closing. I ask you, have you ever seal that document 
before? 

A I think I have. 

Q Do you recall v T hen you first saw it? 

A No, I have no idea. 

0 Do you recall whether you may have received a 

copy of it between March 2nd and 3rd and June 9 or 11? 

A I think itverv likely I did. 

Q And is there anything in Mr. Kovar's memorandum 

dated March 5 concerning the change in the management 
control provision that was made at the closing on M arch 2nd? 

A Ho. 

Q Did you ever ask Mr. Kovar why he made no referenc 2 
to that in his report to the board of directors concerning 
the closing? 

A I don't recall doing so. 

Q When do vou recall discussing for the first time 
with Mr. Carlen what took place at the closing on M arch 2nd? 

A Well, I certainly recall meeting in his office 

in Juno, but I am not sure that we didn't have telephone 
conversations before that. I don't know. 

Q Well, Mr. McConnell can correct me if I am wrong, 
but I believe that M r. Carlen said that ho did not find out 
atout the March 2nd amendment concerning management control 
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B 2 

until some time between June 11 and June 14? 


I 3 

MR. McCONNELL: I am not sure that is his testi¬ 


4 

mony, but it is a week in June. 


■ 5 

THE COURT : Yes. 


1 6 

% 

Q Do you recall ever discussing the change in 


7 

the management control provision with Mr. Carlen prior to 


■ 8 

the first seek of June? 


1 9 

A No, I don't recall. 


10 

0 During the first week of June was there a 


■ 11 

meeting in Mr. Carlen's office which you attended? 


1 12 

A I think I have heard the date June 9, but T reall’’ 


13 

don't know about the dates. 


■ 14 

n Well, on June 9 had Mr, Kovar or anyone else from 


1 15 

1SL received Mr. Sinsheimer’s letter of June 9 giving notice 


16 

that Plessev was assuming management control? 


* 17 

A I assume not. 


1 18 

Q Do you recall whether or not there was a dis¬ 


19 

cussion with Mr. Carlen of the change in the management 


■ 20 

control provision before Mr. Sinsheimer's letter of June 9 


i 21 

was received? 


22 

A There was a meeting in Mr. Carlen's office which 


* 23 

I attended in June. I think it was before Mr. Sinsheimer's 


i 24 

• 

letter was received. Put I think that Mr. T'ovar exgoctec. 


■ 25 

the contents of that letter to bo what the'' subsequently 
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proved to be. I may have my dates slightly wrong, but 
it happened in June, though. 

Q As a result of that was the change in the 
management control provision at the closing brought up at 
that meeting in Mr. Carlen's office? 

A Well, I am sure it must have been. It was 
material to the subject of our discussion, so it must have 
been. 

Q Was Mr. Carlen surprised to hear about that 
change? 

A He expressed himself as verv surprised. 

0 bid he at that tine question Mr. Xovar's authority 
to sign that amendment? 

A Yes, I think he did, either then or very shortly 
thereafter. 

Q Did he ask you and Mr. Kovar why neither of you 
had communicated with him concerning that change before the 
first week of June? 

A I don't remember his asking that. That wasn't 
really the tone of the meeting. 

Q What was the tone of the meeting? 

A It was to try to decide the best way to deal 
with what wo felt was ISL's wrongful takeover. We consider¬ 
ed immediate litigation. It was a going forward hind of 
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meeting, in short. 

Q At the time of this meeting, if I understand 
your testimony correctly, Plessev had not taken over? 

A Mr. Kovar apparently knew it was going to take 

over. 

Q What was the substance of the discussion con¬ 
cerning the 'larch 2nd amendment at that meeting in Mr. 
Carlenh office? 

A Well, the substance of the discussion was to 
interpret that amendment and its effect on our contractual 
rights, on IPL's contractual rights. 

Q Do you recall who else was at the meeting 
besides yourself and Mr. Carlen and Mr. Kovar? 

A llo, although I think possibly Mr. Haggerty and 
Mr. Johnson were at that meeting. 

Q How about Mr. Murray? 

A I think so. 

Q Did any of these gentlemen as): you whether or 
not the March 2nd amendment was a valid and binding part 
of the contract with Plessey? 

A Mot that I recall. 

Q Well, did Mr. Carlen ask you whether Plessey 
could enforce that amendment against IPL if Mr. Kovar had 
no authority to sign it? 

709 


SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
POLE Y SQUARE. NEW YORK. N.V. CO 7-«S»0 
















romp Lewis-cross 596 

A No, I don't remember being asked that question. 

Q Well, was there any discussion of whether or 
not Plessey had a right to assume management control in 
June based on the March 2nd amendment? 

A Yes. 

0. Did .Mr. Carlen ask you whether or not Plessey 
had a right to assume management control based upon that 
amendment in June? 

A Either he or someone present at the meeting did. 

Q What was your response? 

A That they had no such right. 

Q Why did they have no such right? 

A Because the averaging period had gone on at 

least till the end of June. 

Q And Mr. Carlen clearlv understood that? 

A I don't know what he understood. I hope I 

explained it clearlv. 

0 How long did the discussion go on? 

A I think all morning. 

Q Assuming that the March 2nd amendment became a 
valid part of the contract, did you tell Mr. Carlen that 
the assumption of management control v:ould be premature even 
under that amendment because Mr. Kovar was entitled to an 
additional month? 
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A Not Mr. Kovar. 

Q Or that the company had an additional month? 

A Yen, the company had at least until the end of 

June. 

MR. MALONEY: Your Honor, I would like to read a 
question which I asked Mr. Carlen yestordav and the answer 
which he gave, page 501: 

"Q When for the first time did someone advise you 
that Plessey's assumption of management control on June 9th 
was in violation of the terms of the amendment signed on 
March 2nd? 

"A It was some tine just prior to rv' sending the 
letter to the shareholders, which I did as an individual 
and as a director, advising them of what had taken place; 
that the question of whether this was proper action on the 
part of Plessev or .Mr. Kovar was not resolved; that there 
was a question here. 

"Q Was that some time in August? 

"A I would guess it could be — when did mv letter 
to the shareholders go out? 

"0 August 11, I believe. 

'A It could have been the first week in August when 
Larry Kearns and I had a discussion about this, yes." 

Now, does this refresh vour recollection that 
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no one told Mr. Carlen at the meeting in his office on 
June 9 that the assumption of management control was 
premature if the March 2nd amendment was valid? 

MR. McCONNELL: Your Honor, I am going to object 
to the form, because unless he reads my redirect — there 
is an ansv/er on my redirect to that point. 

THE COURT: All of this is trying to help tie 
’.witness to jog his memory. If it docs jog his memory lie 
can ansv/er the question. If it doesn't, he need not ansv/er 
the question. 

A My memorv is that that bit of testimony is just 
a mistake. 

THE COURT: You don't agree with that? 

THE WITNESS: No, I don’t. I an sure it was 
discussed at a meeting in June. 

THE COURT: What you are saying is that Mr. 
Carlen'smemory was faulty in thinking it did not cone up 
until August? 

THE WITNESS: Yes. 

THE COURT: You think it came up a lot sooner? 

THE WITNESS: I do. 

Q If I understand your testimony correctly, at 
the tine of this meeting in Mr. Carlen's office the 
discussion was based upon what Mr. Kovar expected to happen 
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within a few days? Is that correct? 

A Yes, that is ny best recollection. It's possible 
that that meeting took place after we received the letter. 

I am really not sure, but it happened early in June. 

Q But at some time a day or two before or after 
that meeting .Mr. Kovar brought with him to Chicago a copy 
of .Mr. Sinsheiner's letter dated June 9? 

A Yes, I certainly saw one earlv in June. 

Q That is Plaintiff's Exhibit 2G. I give you a 

copy. 

Nov/, based upon Mr. Sinsheimer's letter, what 
did you understand to he the basis upon which Plessev war. 
assuming management control? 

A A completely mistaken viev; of its rights under 
the contract. 

Q Whether or not Plessev was mistaken, what did they 
say was the basis upon which they were assuming management 
control? 

A They said that ISL did not reach $15,000 of 
profits in Mav and, therefore, thev land a right to take 
control. That totally differed from ny understanding of 
the contract. 

MR. MALONEY: May T read the letter? 
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(Mr. Maloney reads from Plaintiff's Exhibit 26 

in evidence to the jury.) 

BY MR. MALONEY: 

0 Now, Mr. Lewis, did you personally ever communicate 
with Mr. Sinsherimer or Mr. Dubin and tell them that they had 
no right to assume control based upon the letter of June 9 
because Allan Kovar lacked authority to sign that amendment 
at the closing on March 2nd? 

A Well, the answer is I didn't communicate with 
either of them ever. 

Q You never from June 9 forward communicated with 
Mr. Dubin or Mr. Sinsheimer personally? 

A I dorft think I have ever seen either of them since, 

Q Now, Mr. Kovar's expectations were confirmed by 

the receipt of Mr. Sinsheimer's letter dated June 9, 
Plaintiff's Exhibit 26. What was the response of ISL to 
Mr. Sinsheimer? 

A A letter from Mx. Carlen that I helped prepare 
later that month. There may have been other responses. 

I don't know what Mr. Kovar said to Sinsheimer. 

Q I am just trying to get your personal responses. 

I show "ou Defendant's Txhibit AM and AS and I ask if you 
can identify those'documents? 

A Yes. 
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1 

Q Could you tell the jury what those two documents 



are? 



A One is a letter from ne to RaymondCarlen dated 


■ 

June 15, 1970. Do you want me to read it? 


■ 

Q "Dear Ray: 


4 

"Enclosed is a draft of the letter I discussed 


■ & 

with you today. I an also sending a copy to Ted 


8 9 

Murray and would appreciate any comments either of 


10 

you raa 1 ' have. 


B 

"Harold Shapiro and I have discussed this and 


0 

1 12 

we think that the letter might better be signed by 


13 

you and bv Allan, and I will tell Allan when I talk 


8 14 

with him tomorrow. Once the letter has been sent. 


8 15 

we can decide how to follow it up and arrange for 


16 

a time and place for a meeting. 


S 17 

"Best regards, 


1 18 

"Very truly yours. 


19 

"Sonncnschcin, Levinson, Carlin, Hath & 



Rosenthal, 


8 20 

"By Julius Lewis." 


I 21 



22 



8 23 



( 24 



25 
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Q That is Defendant's Exhibit A!l. And is 
Defendant's Exhibit AZ the draft of the letter which you 
sent to Mr. Carlen with your lietter of June 15? 

A I am sure it is. 

Q Now, you say in your letter that you discussed 
the draft letter with Mr. Shapiro before you sent it to Mr. 
Carlen? Is that correct? 

A Yes. 

Q Is Mr. Shapiro a partner of yours in the Sonnen- 

schein, Levinson firn? 

A Yes, sir. 

q Could you tell the jury who Mr. Murray is? 

A Mr. Murray is an attorney in Chicago who is a 
shareholder of ISL and who was interested in this natter 
and present at various meetings. 

Q Do you know what firm Mr. Murray is with? 

A Yes, it is called Seyfirth, Shaw — I am not sure 

about the other nancs. 

0 That is the sane firm in which Mr. Kovar was a 
partner at one tine? 

A That is right. 

Q Do you recall whether or not you ever received 
any cormcnt on your draft letter from ”r. Murray? 

A Ho, I don't recall. 
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Q But Mr. Murray was at the meeting in fir. Carlen's 
office where you discussed the fact that the amendment was 
invalid because Mr. Kovar had no authority to sivgn it? 

Is that correct? 

ft Yes, he was present at the meeting. 

Q During that meeting it was also discussed even 

if the amendment were valid Plessev was taking over one 
month earlier? Is that correct? 
ft That is correct. 

Q Mr. Lewis, I show you Plaintiff's Exhibit 27 in 
evidence, which is '’r. Carlen's letter to Mr. Sinshciner 
dated June 17, 1070. I ask you if vou have ever seen that 
document? 

ft Yes. 

Q Do you recall whether you reviewed that letter 

in its final form before Mr. Carlen sent it to Mr. Sinshciror 
ft I doubt it. He mav have read it to no on the 
telephone before he sent it. 

0 Is it your best recollection that Mr. Carlen did 
clear the language with you in one wav or another before 
he sent it to Mr. Sinshciner? 

ft I just can't be sure, M r. Maloney. 
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Q Does either the draft letter. Defendant's 
Exhibit AS, or the final letter. Plaintiff's Exhibit 27, 
say anything about whether or not Mr. Kouvar had authority 
to sign the amendment on March 2nd? 

A No. 

Q Does either the draft letter or the final letter 
say anything about whether or not Plessey was assuming 
management control one month early under the terms of 
the March 2nd amendment? 

A Not in so many words, no. 

Q I show you Plaintiff's Exhibit 4, which is your 
letter dated February 18th, and I show you Plaintiff's 
Exhibit 5 in evidence, which is the March 2nd amendment. 

Now, r eferring to your letter of February 18th, 
does that language correctly express your understanding 
of what the management control provision was prior to 
any amendments on March 2nd? 

A Yes. 

Q Under the language which you drafted in your 
February 18th letter how many months of the measuring 
year would be afforded to ISL within which to reach a 
profit level of $15,000? 

A Four. 

Q In what months were those? 
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A That depends on when you close. 

Q Assuming a March 2nd closing. 

A Okay. Then the months would have been April, 

May, June and July. 

Q Now, referring to Plaintiff's Exhibit 5, 
the March 2nd amendment, how many months of the measuring 
year would ISL have been permitted to reach the $15,000 
profit level? 

A 3-7/8, approximately. 

C Well, I don't understand the 7/8. 

A Because the amendment — 

Q You mean you allowed Mr. Kovar now under the 
amendment to count profits from March and April? 

A No. 

Q Why don't you explain what you mean? 

A But for the amendment you would still have 

counted April, May, June and July. 

Q That is under the February 18th agreement? 

A Yes, but for the amendment. What the amendment 

did was say you count March even though a small part 
of March had already elapsed before the contract was 
closed. So the effect of that was to make the period March 
and April for the turnaround period, if you will, and 
May and June the averaging period. 
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Q So it was your understanding that Mr. Kovar 
still had four months under the March 2nd agreement? 

A Four months minus a few days, yes. 

Q But in terms of just taking the months in 
the measuring year, how many months in the measuring year 
did he have? 

A I have answered it, four months less a few days 
that dapsed in March. 

Q It would be three, April, May and June under 
your interpretation, those would be the months of the 
measuring year that would be included? 

A No, it wouldn't be 3; it would be 4. 

Q So under both the February 18th letter and under 
the March 2nd agreement Mr. Kovar had four months? Is that 
your testimony? 

MR. McCONNELL: Four months for what? 

MR. MALONEY: I will withdraw the question. 

(Defendant's Exhibit CM marked for identification.) 

Q Mr. Lewis, I show you Defendant's Exhibit CM 
for identification and I ask you if you can identify that 
document . 

A Yes, sir. 

Q Would you explain to the jury what that document 

is? 
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A Yes, it's an affidavit I signed for use in 
a hearing in this case in Chicago. 

Q There was some early hearing in this case in 
Chicago and you swore that this affidavit was accurate 
on December 14, 1971? Is that correct? Turning to page 2? 

A Yes. 

Q And at the time you prepared this affidavit 

did you attempt to make it as accurate as you possibly 

could? 

A Yes, I did. 

Q Turn to page 5 of the affidavit, Mr. Lewis. 

THE COURT: Page what? 

MR. MALONEY: Page 2, paragraph 5 of the affidavit. 

Q It says, "On February 2nd and 3rd in long 
distance telephone calls between myself and Dubin still 
further changes in the purchase agreement were negotiated 
and agreed to." 

And I will skip over 1 and 2, if Mr. McConnell 
has no objection. 

"3: Provision for a three months averaging to 
determine whether $15,000 per month profit was earned 
(under paragraph 5)." 

I ask you what three months you were talking about 
in this affidavit? 
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A I think at the time I prepared this I was 
reading the contract to mean that you had to average 
earnings over the same three months. 

THE COURT: I think he is asking you which months 

they are. 

THE WITNESS: Under the contract? 

THE COURT: No, the months that you had in mind 
in the affidavit. 

Q This affidavit was prepared in 1971, is that 
correct, Mr. Lewis? 

A Yes. 

Q At that time ISL had already commenced litigation 
against Plessey in Chicago? Is that correct? 

A I am sure it is. 

Q And this affidavit was prepared in connection 
with that litigation? Is that correct? 

A Yes. 

Q Now, before commencing litigation against 

Plessey Incorporated did you and Mr. Shapiro andMr. Kovar 
and Mr. Carlen and Mr. Murray all sit down and discuss 
the contract to make sure you all understood what it meant? 

A No. 

Q No? 

A No. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Well, as of December, 1971, how many months 
did you understand Mr. Kovar had to achieve 15,000 profit 
under the March ,2nd amendment? 

A How many months after the first two months? 

Q How many months, Mr. Lewis. I believe you just 
testified four. 

A That is right. 

Q Now, what has happened between December, 1971, 
and today to make you refer to four months today when you 
referred to it as a three months averaging provision in 
December, 1971, in your sworn affidavit? 

A Well, I am not quite sure what I meant, but 
what I think Imeant was he had five months, that there 
was three months averaging after the two-month turnaround. 

Q Well, what five months would those be? 

A Match, April, May, June, July. 

Q Under the March 2nd amendment? 

A Yes. 

Q Are you now saying that it was your understanding 
in December, 1971 — 

THE COURT: I think you have gotten me confused. 
Maybe you have gotten the witness confused. He has already 
indicated, and I thought he answered, that by saying that 
he thought the three months averaging followed the two 
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months turnaround, that that made five months, and he 
said it was March, April, May, June and July, 

Is that right? 

THE WITNESS: That is right, your Honor. 

Q And that was referring to the February 18th letter: 

A No, it is referring to the agreement as amended 
by the March 2nd agreement. 

THE COURT: You dont say that in the affidavit. 

THE WITNESS: No, I beg your pardon, the 
February 18th letter is correct. 

Q So that when you say that you talked to Dubin 
on February 2nd and 3rd and asked him to include a provision 
for three months averaging to determine whether $15,000 
per month profit was earned, you meant you asked him to 
include that in what eventually became the February 18th 
letter? Isn't that correct? 

A That is right. 

Q So you referred to it as a three months averaging 
provision before there was any amendment on March 2nd? 

A That is right. 

Q With respect to the February 18th letter what 
did you mean by thevords "three months averaging"? 

A I told you before that I'm not sure what I meant. 
What I think I meant was that since there was a provision 
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in the contract that Plessey could take over after three 
months of consecutive losses that I read the averaging 
provision to mean the same thing, so there would be a two- 
month turnaround. And a three-month averaging period. 

Q You mean as of February 18th you thought tha 
April and May would not count against Mr. Kovar? 

A Assuming we closed in March, right. 

Q And that he would be given June, July and August 
to average $15,000 profit? 

A That is right. 

Q Did you ever say that to Mr. Dubin? 

A I don't remember doing so. 

Q But the plaintiff's position in this court today 

is that the February 18th letter only meant that they had 
June and July to average $15,000 profit? 

A That is right. 

Q Now, since you are the gentleman who prepared 
the February 18th letter, and as of December, 1971, you 
understood it to be three months averaging, how could Mr. 
Kovar understood it to be June and July? 

A I can't answer that. 


MR. MALONEY: I have no further questions, your 


Honor. 
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THE COURT: All right, any questions? 

MR, McCONNELL: I have just a couple, your 


Honor. 


THE COURT: All right. 


REDIRECT EXAMINATION 


BY MR. McCONNELL: 




Q In your March 2nd opinion letter, referring 
to your March 2nd opinion letter, which was given to 
Plessey at the closing, when was that prepared? 


In Chicago late in February before I left for 


Barbados. 


Q What was this agreement referred to in the 
opinion letter? 

A It was the agreement of February 4th as amended 
by letter of February 18th. 

Q Now, in answer to Mr. Maloney's question, did 
you state in your draft or Mr. Carlen in his redraft, 
the June 17th letter, that Plessey's takeover was premature 
or early by one month and you answered "Not in so many 
words." What did you mean by that, or can you clarify that. 

A Yes. 

MR. MALONEY: I would object at this time if Mr. 
McConnell is eliciting Mr. Lewis' understanding of the 
words that were actually placed in the June 17th letter 
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1 

eoh 2 Lewis-redirect 


2 

because I don't think his understanding of those words 


3 

is relevant to this case. 


4 

THE CCURT: I will let him answer. 


5 

MR. McCONNELL: It is what you have been asking 


6 

him about all morning, I think. 


7 

THE COURT: I will let him answer the question. 


8 

A We thought that saying that we would view Plessey 


9 

as a trustee was a polite way of telling them that* they wer 

c 

10 

taking over wrongfully and that if they took over they 


11 

served with a duty to be absolutely faithful to paying us 


12 

the maximum price. 


13 

THE COURT: Weren't they under that duty anyway 


14 

under the contract? 


15 

THE WITNESS: That was our understanding, your 


16 

Honor. 


17 

THE COURT: What were the words used, they had 


18 

to operate in good faith? 


19 

THE WITNESS: Yes, but we were reminding them of 


20 

something more in our letter. 


21 

THE COURT: You were stressing more than good 


22 

faith by saying they were the trustee? 


23 

THE WITNESS: Yes, that was our attempt. We 


24 

wanted to avoid litigation and we thought this was 


25 

the polite way of doing it. 
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Q I show you the notice to the shareholders, 
which you previously identified and said that you 
prepared. 

A Yes. 

Q Did you give a copy of that to Mr. Dubin? 

A Yes, I am sure I did. 

MR. MALCNEY: Excuse me, your Honor, I didn't 
get the exhibit number? 

MR. McCQNNELL: It is 9, I think, isn't it? 

TOE WITNESS: It says Plaintiff's Exhibit 9. 

MR. MALCNEY: Your Honor, I would object at this 
time to any further inquiries concerning the proxy statemen :• 
because I don't believe I cross-examined on that. 

MR. McCONNELL: I just forgot to examine him on 
direct and with that question I have nothing further. 

TOE COURT: Do you have any further questions? 

MR. MALONEY: No, your Honor. 

THE COURT: All right, thank you, Mr. Lewis. 

You are excused. 

(Witness excused.) 

TOE COURT: I think we will take our luncheon 
recess now, ladies and gentlemen, and we will meet at 
a quarter to 2, if that would be convenient. 

MR. MALONEY: I would like to offer Mr. Lewis' 
affidavit in evidence. I forgot to do that. 
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THE COURT: Any objection? 

MR. MCCONNELL: No objection. 

THE COURT: Defendant's Exhibit CM will be received. 

(Defendant's Exhibit CM received in evidence.) 

(Luncheon recess.) 









HAROLD 


D 


SHAPIRO, a witness called on 


616 



behalf of the plaintiff, being fist duly sworn, testified 


as follows: 


DIRECT EXAMINATION 


BY MR. McCCNNELL: 

Q Mr. Shapiro, where do you live? 

34 Linden Avenue, Wilmette, Illinois. 
Are you an attorney? 

Yes, sir. 

With what law firm are you? 
Sonnenschein, Carlin, Nath & Rosenthal, 
Are you also a teacher? 

Yes, sir. 


A 

Q 

A 

Q 

A 

Q 

A 


I 


I 


I 


Where at? 

Northwestern University School of Law. 

What courses do you teach there? 

This semester it is a course called Business 
Planning, which is an amalgam of corporate tax and securiti 
law. In the fall semester it is Advanced Business 
Associations, which is partnership, limited partnership. 


Q 

A 

Q 

A 


etc. 


Q Did you have occasion to participate in any 
of the negotiations which resulted in the acquisition of 
ISL by Plessoy? 

A Yes, sir. 

Q When is the first meeting that you recall 
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Shapiro-direct 

participating in? 

A 

December 21, 1969. 

Q 

Where did that take place? 

A 

in New York, in Mr. Warren Sinsheimer's office. 

Q 

Who else was present? 

A 

Allan Kovar. 

Q 

So it was just the three of you? 

A 

I can't remember anybody else being there. 

Q 

Was there some discussion at that meeting 

about the possible acquisition? 

A 

Yes, sir. 

Q 

Was there any mention of price by either side? 

A 

Yes, sir. 

Q 

What was said on that subject and by whom? 

A 

On behalf of ISL, and this was expressed by 

j either Mr. Kovar or myself, or both of us, the sales price 

was two 

million eight. Mr. Sinsheimer's response was 

that he 

would not consent to a purchase at more than a 

million 

• 

Q 

Following that meeting did you have some further 

discussions with Mr. Sinsheimer on the question of price? 

A 

I have a vague recollection of some telephone 

calls. 

When they occurred, whether it was immediately 

afterwards or come time in January I do not remember, but 
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Iran ^^ Shapiro-direct 

Q Was there,any discussion as to whether any of th 
consideration would be paid down at the beginning? 

A Yes, sir. 

Q What was said on that and by whom? 

A Again, by Mr. Frey, that a number of shares_ 

and I can't remember how many — would be paid at closing, 
and it was that number of shares multiplied by the then 
narket price that came out to $180,000. 

Q Now, in all of these meetings that you had, 
first, the one in December, and then the two in January, 
January 6th and January 14th, was there any draft of 
contract? 

A Not that I remember. 

Q Did you then drop out of the negotiations at 
that point? 

A Yes, sir. 

Q And who took over? 

A Julius Lewis. 


734 

southern district court reporters, u.s. courthouse 

FOLEY SQUARE NEW YORK. N.V. CO T-4SS0 











1 


eoh 1 


Shapiro-direct 


621 


T2 2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
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Q What was your next contact with the Plessey- 
ISL matter that you recall? 

A I think that it was some conversations that I 
had with Lewis after I returned from Europe. The reason 
I dropped out was that I had to go to Europe for business 
and came back and we talked about it. I don't taiow whether 
I ever saw the draft of the contract. 

Q I show you what is in evidence as Plaintiff's 
Exhibit 28, which is a letter from Mr. Sinsheimer to Mr. 
Carlen, under date of June 22, 1970, and ask you if you 
have seen that before? 

A Yes, sir. 

Q I take it that came to your attention sometime 

about the date it bears? 

A Yes, sir. 

Q What, if anything, did you do in connection 
with that letter? 

A I remember having a telephone conference with 

Raymond Carlen, who had received it. I guess I must 
have seen a copy of it and then called him or he called 
me to discuss its contents. 

Q Would you read the letter to the jury, please. 

(The witness read rlaintiff's Exhibit 28 
to the jury.) 
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eoh2 Shapiro-direct 

^ Q But notwithstanding Mr. Sinsheimer's statement 
that he saw no useful purpose in a meeting, did you 
attempt to set up such a meeting? 

A Yes, sir; I did. 

0 Did you call him? 

A Yes. 

THE COURT: Did you what? 

MR. MCCONNELL: Call him. 

THE COURT: You called Sinsheimer? 

THE WITNESS: Yes, sir. 

Q And as a result was a meeting set up? 

A Yes, sir. 

Q Do you recall the date of the meeting? 

A I think it's July 9th, but I am not sure. 

It was early in July, 1970. 

Q Where did that meeting take place? 

A Again in Mr. Sinsheimer's office. 

Q Who was present? 

A Mr. Carlen and I and Mr. Sinsheimer. 

Q Would you toll us, as best you recall, what 
was said at that meeting by the throe of you? 

A I think the first thing that was said was 
that Mr. Sinsheimer apologized for the tone of the letter 
that I just read. He said that he recognized now that 
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it was overly curt and that he was sorry about it. 

Mr. Carlen or I or both of us then asked for 
financial statements. I think that was the next order of 
things. 

Mr. Sinsheimer refused. 

Mr. Carlen and I or both of us then stated 
that ISL intended to treat Plessey as trustees and Mr. 
Sinsheimer rejected that motion, as he had in the letter. 

He then said, and this is a paraphrase because 
I can't give the exact words, "I don't know what you 
fellows are worried about. This company is going to make 
its earn-out, it's going to make at least $360,000." 

And it is my recollection that he then made a 
telephone call to somebody and at the end of the telephone 
call said, "We think it is going to make $600,000 in the 
measuring year. As a consequence, you'll get the full 
amount cf the earn-out." 

Q The full amount would have been what? 

A A million two hunded some-odd thousand dollars. 

Q What else was said? 

A Different from that, I don't recall. Much was 
said because the meeting lasted, I think, for three-quarter: 
of an hour, but I think that I have taken care of the 
general tenor of the conversation. 
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Q Do you recall whether or not there were more 
than one request for financial information? 

A You mean did we keep on saying, "You ought to" 
end he kept on saying, "No"? 

Q Yes, 

A I think probably yes. There probably was more 

than one request. 

MR. McCONNELL: That is all I have. 

MR. MALONEY: We have no questions, your Honor. 
THE COURT: Thank you, Mr. Shapirc. You are 

excused. 

THE WITNESS: Thank you. 

(Witness excused.) 

MR. MALONEY: Your Honor, could we have a 
moment to get out our papers to continue with Mr. Kovar? 

We are going to proceed to that exhibit concerning the 
customers and so on. 

THE COURT: Will you need a recess for that do 

you think? 

MR. MALONEY: No, your Honor. 

THE COURT: All right, the jury and I are 
very patient. We are glad to give you time to do that. 

Mr. Kovar, would you kindly return to the stand. 
E. ALLAN KOVAR, resumed. 
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1 
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2 

THE COURT: That will go to the weight of it. 


3 

but I think if the figures are accurate, I will receive it. 


4 

MR. McCONNELL: The figures are accurate. 


5 

THE COURT: Then, I will receive this exhibit 


6 

and the weight of it, of course, is something else again. 


7 

but it is supposed to a summary of these other exhibits. 


8 

D, CJ and AH? 


9 

MR. MALONEY: Yes, sir. 


10 

THE COURT: All right. 


11 

MR. MALONEY: I belive I also indicated 


12 

that since this would be somewhat complicated, I have 


13 

copies for the jury so they can follow along. 


14 

THE COURT: You may hand them to the jury. 


15 

XX 

(Defendant's Exhibit CK received in evidence.) 


16 

CROSS EXAMINATION CONTINUED 


17 

BY MR. MALONEY: 


18 

Q I would also like to give you the exhibits 


19 

which are referred to on Exhibit CK, Mr. Kovar, which 


20 

are Defendant's Exhibit F, the 1970 ISL budget. Exhibit 


21 

D, the 1970 ISL sales forecast. Exhibit CJ, Mr. Tucker's 


22 

May 24, 1970, bookings forecast and Exhibit AH, which is 


23 

your memorandum of May 26, 1970. 


24 

Referring to Defendant's Exhibit CK, which 


25 

is the document summarizing the information, what I have 
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done is I have placed in column I, if you turn over to 
the third page of the exhibit, the name of each customer 
appearing on any of those documents. 

In the column with the Roman numeral II at 
the top of the column, I have indicated the amount of 
sales projected based on Defendant's Exhibit D, which 
was the sales forecast which you testified you prepared 
based on a conference with the sales representatives in 
December, 1969. 

Now, in column 30 I have taken the figures from 
Exhibit CJ, which is the bookings forecast prepared by 
Mr. Tucker on May 24, 1970, and they would be from the 
column headed "bookings forecast" on Mr. Tucker's document. 

In column IV, I have taken the amount of the 
actual amount of the order, which you indicated you had 
in your memorandum of May 26, 1970. 

Do you understand that, Mr. Kovar, how we have 
compiled the figures? 

A Yes, I didn't understand your very last remark. 

I wonder if that could be read back. 

(Record road.) 

A There is a correction to that, Mr. Maloney, 

I think. The AH, column IV, represents the orders for 
delivery through the months of May through December of 1970 
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eoh8 Kovar-cross 

Q All being your May 26th memorandum? 

A Yes, sir. 

Q And those are the actual orders which you had 
as of May 26th — 

THE CCXJRT: For May to December delivery I think 
is the point you make on that? 

THE WITNESS: Yes, you: Honor. 

Q Those orders listed at the bottom of the memo¬ 
randum just covered products that would be delivered from 
May through December, 1970; is that correct? 

A That is correct, sir. 

Q Looking at column 2 and what I have done to 
try to make this as short as possible, I have tried to 
take only the larger orders that were involved. I have 
tried to skip over the smaller orders and if Mr. McConnell 
feels that they are important or they distort what I 
am going to try to show now, he can always add them in 
or request that I do so. 

Looking down column 2, I see Cambridge Memories 
was projected as a $269,000 order in December, 1969; 
is that correct? 

A That is what it shows; yes, sir. 

Q By May 26, 1970, had you obtained a written 
order from Cambridge in any amount? 
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A Not for delivery from May through December. 

Q Had you obtained any order from Cambridge at 

all for delivery in any period? 

A It is my recollection that we had. I think that 
we had received an order for one or two prototype units. 

It would not have called for delivery Way through December 
or it probably would have been on this May 26th memo. 

Q It is my understanding, then, that your May 26th 

* 

memo. Defendant's Exhibit AH would not include any orders 
that were contingent upon building a prototype? 

A it would not contain anything that didn't call 
for delivery from May through December. 

Q You say you had an order to build prototypes 
for Cambridge. If those prototypes had been built satis- 
factorily, when would deliveries have started under the 
contract? 

A I am afraid I can't answer that, sir. I don't 
recall. 

Q Do you recall the cite by which you were supposed 
to deliver the prototypes to Cambridge? 

A No, sir. 

Q Do you recall v;hether you had delivered any 
prototypes to Cambridge by the time you were terminated 
on June 9th, 1970? 
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A My recollection is we had delivered a prototype 
and there was a question as to its meeting their standards 

Q Cambridge indicated that it was not acceptable 
to them? 

A it was still in a state of limbo. There was 
not an acceptance of it at that point to my recollection. 

Q So that ISL would have to attempt to rebuild 
or redesign the prototype to Cambridge's satisfaction 
before you would obtain any order for delivery of product; 
is that correct? 

A We may have received the order. Mr. Maloney, 
but it would have been contingent upon approval and that 
approval to my recollection had not yet been received. 
There was still question, as I recall it, as to whether 
our prototype was satisfactory. 

Q Do you have any recollection of why they would 
want a prototype by May 26, 1970, but would not want any 
deliveries until beyond December, 1970? 

A I don't understand your question? 

THE CCXJRT: All he is asking you is you thought 
they were about to act on a prototype jn May, if they had 
approved it, wouldn't they have wanted delivery of some 
items before the end of the year? 

THE WITNESS: They may have. I don't really know. 
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THE COURT: You just don't know? 

THE WITNESS: I don't really know. 

Q If you had already obtained a written purchase 
order from them calling for deliveries in May through 
December, 1970, contingent upon building the prototype 
order, you would have included it on this memorandum, 
VTOuldn't you? 

A If that had been the case, but I haven't testifiei 
that that was the case, Mr. Maloney. I don't recall what 
their order called for, whether it only called for the 
prototype or whether it called for a total number subject 
to acceptance of the prototype or whether it specified 
a delivery schedule if the prototype were accepted. 

All I can tell you from the May 26th memo is, 
apparently, we did not have a schedule of delivery of 
any of these units from May through December, but I don't 
know what the order said. I can't say. 

Q When you had an opportunity to review the 
customer files at our offices last year, did you attempt 
to determine whether or not there was any written purchase 
order from Cambridge? 

A Mr. Maloney, as you very well know, you gave 
me a number of files and it is my recollection that there 

f 

was no correspondence between customer and ISL in all of 
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those fvles. There were shipping documents, there were 
purchase orders, there were a number of materials going 
on in to file after file, but I did not attempt to nor 
did I attempt to review each file for the status of each 
customer at any particular time, 

Q But the customer files were there in the room 
with you and Mr, McConnell, were they not, in a metal 
file cabinet? 

A You so advised me and I have no reason to doubt 
you. I don't recall all the material I tried to look 
through that afternoon and I don't doubt that that was 
part of it, 

Q Did we give you as long as you wanted to look 
through all of the material that we had available? 

A You gave me no time limit. 

Q You could have come back as often as you wanted 

to to look at that material? 

A I assume so. You gave me no time limit. 

Q There was a file cabinet in that room with you 

and Mr. McConnel with the customer files in it; is that 
correct? 

THE COURT: I think you have established all that. 

MR. McCONHELL: There were files stacked to the 
ceiling and we burned out our eyeballs after about two days 
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THE COURT: Never mind the comment, but they 
made these arailable for your inspection, 

Q Mr. Kovar, did you understand at the time when 
you reviewed the files that one of the issues in this 
lawsuit would be whether or not ISL had purchase orders 
for delivery during the measuring year that would add 
up to the amount that you had projected on your budget 
for 1970? 

A I didn't understand it then and I don't understanc 
that to be the case now. 

Q Going down to the Control Data Corporation, 
referring to Defendant's Exhibit CJ, Mr.. Tucket's bookings 
forecasts, if you look on the second page of that document 
I see an entry for Cambridge Memories and reading across 
the line I see a bookings forecast of $50,000, which is 
the number which appears in column 3 of Exhibit CK, and 
it indicates capture month, October, and in the column 
"comments", it says, "resubmit prototype." 

New, do you recall the basis on which Mr. Tucker 
had reduced his original projection of $269,000 in orders 
for Cambridge to $50,000 by May 24th? 

A From the exhibit that you are referring to, Mr. 
Tucker's forecast, it would indicate that he has rounded 
a figure of the potential sales of ISL to Cambridge at 
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250, which would in myrtind be comparable to the 269. He 
has then indicated that the odds of our capturing that 
order at the point in time when he is preparing this is 
only 20 per cent, so he has taken 20 per cent of the 
250,000 potential order and included that result, namely, 
$50,000 as his bookings forecast. 
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Q Well, which colunn would tell us the amount which 41 
r.j m Tucker actually expected to got a written purchase order 
for? 

A Well, I don't think you understandvhat M r. 

Tucker has done here, .Mr. Maloney. It is my understanding 
that ’./hat this shows is the potential sales that ISL may he 
able to get from a named customer, in this particular case, 
Cambridge Memories, that is, 0250,000. He then says tjiat 
it is his best estimate that we only have a 20 per cent 
possibility of getting that order. 

How, if the 80 per cent falls, we get zero- if 
20 per cent falls,"e got all 250,000, but for his hooking 
purposes he then boohs 20 per cent of 250,000, nanolv, 

S # 

50,000, and, in effect, ’-'hat he is saving for all the entire 
list if the odds were to work out favorablv, that the ulti- 

t 

mate bookings forecast would come to be the sales that ho 
would be able to bo6k, the orders that he would be able to 
book over this period of time. 

Q Le me understand then. If v.’c take the 107 0 
sales forecast which you prepared — I believe that is 
Exhibit D — and we have all those numbers down there that 
add up to C3,625,000 — do vou have that, Mr. Kovar? 

A Yes,sir. 

0 now, i s that the sales forecast the kind described 
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by Mr. Tucker as sales potential or bookings forecast? 

A > Neither. 

Q Neither? 

A Neither. 

0 Well, which one was this? 

A This is the forecast of the sales representative 
involved as to the orders that he is going to bo able to get 
for IFL for delivery for sales in 1970. 

Nov;, that is as distinguished fron bookings fore¬ 
cast, which does not attempt to say we are going to deliver 
this in any particular period of time; it says we are going 
to boo)' it during a particular period of tine. So it is an 
apple and an orange. They attempt to say two different 


things. 


Q So we can't compare columns 2 and 3 on Defendant 


Exhibit CK, then? 


A Not meaningfully, I don't believe. 

0 c.oing down to Control Data Corporation, I see 
a $120,000 order projected in December, 1909. Ts that 


correct? 


Yes, sir. 


q Nov;, bv May 20, 1970, did you have any written 
purchase order for anv amount from Control Data Corpora¬ 
tion? 
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A Not for delivery fron May through Decenber, no, 

sir. 

Q Do you recall if you had a written purchase order 
for delivery some tine beyond Decenber, 1970? 

A I do not recall that wo did. I can't say positive 
lv, but I don't recall any such order. 

Q Do you have any recollection of whv Mr. Tucker, 
who was only using a bookings forecast for that customer of 
$3000 by .May 26, 1970? 

A He shoved a $15,000 potential for CDC at Arden 
Hills, which is a suburb, I think, of Minneapolis, but he 
shows only a 20 per ont odds, so he put $3000, nanelv, 

20 per cent of $15,000, and he indicates in his conmnntr, 
that it is still a pilot production, which would indicate 
that there is substantially more if that program goes from 
a pilot program into a production program. 

0 By May 26, 1970, it had not gone into a production 
program? Is that correct? 

A Well, I don't think so. This doesn't indicate, 
but I wouldn't think so. 

0 Nov: going down to Dataram, $31,000? 

A Yes, sir. 

0 Do you recall why Mr.Tucker had completely 

eliminated that customer from the bookings forecast on Mav 
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21, 1970? 

A Yes, because Dataran gave us their order directlv 
in Barbados. They were located or had a production facility 
located in Barbados — or in Trinidad, excuse ne — and they 
were asking us to string planes for then, and this was then 
directly between nyself and the president of Dataran and 
did not go through Mr. Tucker. 

Q Do you recall based on your dealing directly with 
Dataran whether or not you had any written purchase orders 
for deliveries in May through Dccenbcr, 1970, fron Dataran? 

A \lc apparently didn't have such a contract or 

order. 

Q Mow, turning to the next page we have General 
Electric, $50,000? 

7k Yes, sir. 

Q Do you have any recollection of why you did not 
have a written purchase order for any deliveries during the 
eight-month period fron GE by May 26? 

A I thin): Mr. Maloney, that we had already completed 
a prototype order for GE, and I would assume from this that 
wo had already delivered it. My recollection is that it 
was accepted, hut T don't renenbor the date of acceptance. 

But this would indicate we had no production order fron then 
as of May 26. 
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Q Going dov/n on to the next page. Information 
Control Corporation, do you see a $180,000 order projected 
in 1970? 

A Yes. 

o Do you have any recollection whether vou had 
obtained any written order by Mav 26, 1970? 

A My recollection is that wo had. I received a 
production order from then, but we were having trouble 
collecting money from then. T ’ad met personally with Mr. 
Goldstick, I believe was his name, who was the president 
of ICC, in California, and we were attempting to resolve 
their payment to us and were discussing a components con¬ 
tract, as well as a memory contract for the order that we 
had before, but I think as of May 26 if we had a prior order 
wo had put it in limbo until payment was determined, and to 
my best recollection wo didn't have an order on the component 
thing at that point. 

0 Had vou resolved this difference of opinion on 
payments before you terminated on June 9? 

A I had a promise from **r. Goldstick. 

0 But that didn't occur? 

A It didn't occur prior to nv termination. 

0 Going down to Kicksort, $50,000, do you recall 
why you had no written purchase order for anv part of that 
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projection by May 26, 1970? 

A Because we had no written order for delivery 
May through Decenber from Kicksort. 

Q Do you have any recollection of why you had not 
obtained such an order by that point? 

A No, sir, I do not. 

Q Motorola, $50,000, do you have any recollection 

of why no purchase order had been obtained by May 26? 

A I think there was an order from then, but it was 
on hold. ^ There was no delivery scheduled during these 
nonths. There had been a delivery to then of some units prior 
to this. 

Q Let's go back to your May 26 memo, which is 
Defendant's Exhibit AH. 

A Yes. 

0 The first paragraph says, "A review of our current 

orders, including unreleased units, shows the following 
dollar shipments through the end of this year. These 
finures include the catch-up of the present arrearage." 

Could you explain to his Honor and the jurv what 
a released order is and what an unreleased order is? 

A Well, a released order has a delivery schedule 
with a provision that this is the delivery schedule they 
want you to meet:. And an unreleased order night or might 
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not have a delivery schedule, but it would indicate no 
deliveries to be nade until there is a further release. 

Q Your memorandum says that unreleased units are 
included in the figures set forth at the bottom of the page. 

Now, if you had an order from Motorola which oven 
they had not been released yet, why wouldn't that appear with 
the customers at the bottom of your memo of May 26? 

A Decause it would have no proposed delivery 
schedule. 

0 So the only unreleased orders that you included 
in the memorandum were the ones that there was a delivery 
schedule for, but the customer had not vet released or 
authorized you to start making the products for delivery on 
those dates? 

A I would think so, yes, sir. 

% 

Q Now, down near the bottom of that page, Packard 
Instrument, $60,000. 

Do you recall whether vou had any purchase order 
of any kind from that customer? 

A I don't think so. 

0 And, finally, Ravtheon, $08,500. Ho vou recall 
whether you had any written purchase order of any kind from 
Raytheon by M av 26, 1970? 

A We had one prior to that date, T. am sure, but 
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v;hat it provided for I don't recall. There again we had 
a prototype situation in which we had built one or a few 
items and there was a problem with it, with the circuit 
board upon which the product 'was constructed, which board 
was supplied by Raytheon, and as of this time, May 26, 
anyway, my memo would indicate that we didn't lnve an order 
for further deliveries during these months. 

Q Had Raytheon been a customer during 1969? 

A I am not sure whether we started with them in 
1969 or whether that would have been in 1970. I think the 
way Raytheon came about was that a consulting firm in 
engineering design, a consulting firm by the name of "arket- 
ing Technology,had designed or aided in the design of a 
memory product for Ravtheon, and the original order ma* r 
have come from Technology Marketing, although ultimately it 
would have been for the benefit ofVhytheon. 

0 In any event, by Mav 26, 1970,was Raytheon satis¬ 
fied with the performance of ISL? 

A T don't kno” whether they wore satisfied or not. 

I can sav we at that point still had not been able to resolve 
the problems with boards and the product itself and the 
prototype was not accepted. 

(Defendant's Exhibit CM narked for 
identification.) 
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MR. MALONEY: I am sorry I don't have an extra 
copy of this, your Honor. 

MR. McCONNELL: May I see it? 

0 Mr. Kovar, I show you Defendant's Exhibit CN 
for identification and I ash you if you can identify that 
letter? 

A This is a letter dated May 11, 1970, from Raytheon 
Mr. Parker, to myself. 

MR. MALONEY: Would vou read that letter. 

I offer it in evidence, your Honor. 

THE COURT: What is the date again? 

THE WITNESS: May 11, 1970. 

THE COURT: Any objection? 

MR. McCONNELL: I think I better take another 

look at it. 

THE COURT: Co ahead. 

MR. McCONNELL: This v/as not a listed exhibit. 

I have no objection, with the reservation that v/e don't 
admit to the contents. 

THE COURT: I v/ill receive it. 

(Defendant's Exhibit CM received in 
evidence.) 

MR. MALONEY: Your Honor, may I read portions of 

the letter to the jury? 
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THE COURT: Subject to !lr. McConnell's reading 
what he wants. 

MR. MALONEY: There is a lot of technical stuff 

in the middle. 

THE COURT: Well, we have heard a lot of technical 

things. 

MR. MALONEY: I will read the whole thing. 

(Mr. Maloney reads from Defendant's Exhibit CM 
to the jury.) 

BY MR. MALONEY: 

Q Does that now refresh your recollection, Mr. 
Novar, as to why you had obtained no purchase order from 
Raytheon in the amount of $3500 by May 26, 1970? 

A No, sir, it does not. 

MR. MALONEY: Your Honor, using a calculator by 
one of our accountants -- 

THE WITNESS: I think, Mr.Maloney, that it should 
be noted that on your summary document you show no bookings 
forecast for Raytheon, while the fact of the natter is that 
the document prepared by Mr. Tucker shows a $390,000 sales 
potential with a Capture Odds of 10 per cent, with a 
component of reinstatement requirements "new TSL proto¬ 
type ." 

0 Toll me what page that is in Mr. Tucker's C. T . 
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■ 

A Page 8, sir, and what your correspondence, your 

* 


1 

one piece of correspondence doesn't show is any reply or 


1 

any subsequent connunication with Raytheon, and that is 


■ 5 

why I said that that letter did not refresh nv memory as 


1 

to why we did not have a production order at the time of nv 



May 26 nemo. 


■ 8 

Q Well, perhaps I better read everything that Mr. 


1 9 

Tucker says about Raytheon on Defendant's Exhibit CJ. It 


10 

1 

says, "Raytheon Computer; product is 4K x 18, 3-wire, 20406; 


■ 11 

ISL sales potential, $300,000; Capture Odds, 10 percent; 


1 12 

bookings forecast is blank; Capture Month is blank; 


13 

■ 

monthly rate is blank.; $600 unit price; components, 


■ 14 

reinstatement requires new IRL prototype." 


1 15 

I believe, as I indicated before we began this 


16 

1 

examination, in column 3 are only the figures taken from 


■ 17 

.Mr. Tucker's bookings forecast, which is, in fact, blank on 


1 18 

the exhibit. 


19 

Now, going back to IBM — I skip one item hero — 


■ 20 

I see a contract for IB’’, Canada, $90,000. 


1 21 

How, is that the contract vou testified about on 


22 

1 

Friday afternoon, Mr. Kovar, the cable harness contract for 


■ 23 

an IBM plant in Canada for which the customer's renuiromonts 


1 24 

have been cancelled? 


25 

A I believe so. 


■ 
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■ 

Q Isn't that the one. Defendant's Exhibit Cl, vour 


1 

letter to Tucker, with his handwritten comments, where ho 


’ 4 

indicates IBM, $90,000; custoner's requirements can¬ 


■ 

celled? 


i 

A I don't have that document in front of me. 


Q 

That is correct. 


■ 

MR. MALOTIEY: What we have done, your Honor, 


1 9 

and this is subject to correction -- 


10 

TLI, COURT : That is like one of those machines 


* ii 

that are advertised if you start a new account in a savings 


1 12 

bank. They may give you one of these addina machines. 


13 

You have made an addition? 


* 14 

MR. MT'LOMEY: Yes,and we tried our best to be 


1 15 

accurate. We mav have made a mistake. Mr. McConnell 


16 

can check this and correct it at any time. 


* 17 

Q We have added these orders up, Mr. Kovar, to 


I 18 

total $1,044,500. 


m 19 

How, I believe your testimony on Tridav wan to 


20 

the effect that in preparing vour budget, Defendant's 


1 21 

Exhibit F, which shows a total sales projection of 


■ 22 

$2,440,000, you took, two-thirds of the figures on the 1970 


23 

» 

sales forecast. Defendant's Exhibit D? Is that correct? 


1 24 

A Approximatel - ', that is correct. 


■ 25 

0 /'nd you did not attempt to do this bv adjusting 
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particular customers, but merely subtracted one-third from 
the $3,625,000? Is that correct? 

A No, that is not correct. 

Q Well, how did you do that? 

A j.he way I got at the 2.4 million was to lop- 

off a third from 3.6 sales projection. Mr. Hourhihan then 
took that to work out sales. You will notice he has a 
figure of $2,448,954. obvouslv, he has related the figure 
to certain volumes of certain products. That is the onlv 
way that he could determine material costs and labor costs. 
And I think I indicated to you the other dav j an not sure 
of his back-up data as to how tiio proration was done, whether 
it war. done on the basis of specific orders in house and 
proje.cted on that, or whether it was done on a projection 
of particular orders. J really don't know. I can't say. 

But T can tell you this, it is quite obvious from the 
document that you handed me that in order to determine 
material costs for a budget he has got to have some products 
in mind, and in order to come up with a specific figure of 
$2,44C,9 j 4 he had to have some volume of particular products 
involved, but I just don't know what those were, how lie 
computed it. 

C.i bid you over see then in writing, Mr. Kovar? 

/ I am sure I saw the back-up data, but I have not 
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the faintest idea what it was all about. 

Q With respect to the customers that we put on 
the board, you didn't have a written purchase order vet? 

A We didn't have a written purchase order for 
delivery of May through December, that is correct. 

0 If we subtract one-third of this number, 
because you sav only two-thirds of the orders were included 
in your budget, we come up with $G9G,000, isn't that correct, 
as of Hay 26, 1970, that you had not yet obtained written 
purchase orders for, approximately $G9G,000 of the 
$2,443,000 which you projected on your 1970 budget? 

A I am afraid I don't follow you, sir. $C9G,C00 
equals two-thirds of 1 million 44? 

0 Yes, you say you too!: the sale forecast of 3 
million 6 and that vou took two-thirds of that to come out 
with a budget forecast of 2,400,000 of sales — I don't 
want the jury to consider the 1 million number, because 
when vou prepared vour budget you were onlv taking two- 
thirds of the numbers on the sale forecast. To what T have 
done with respect to the orders, the orders forecast for 
which you had not vet obtained a written purchase order b ,r 
May 2C, 1970, T am takim* onlv two-thirds of that and 
asking vou whether it is not a fact that with respect to 
this f GOG, 000 bv M«v» 26, 1970, you had not obtained written 
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purchase orders which wore included in the $2,448,000 
projected on your 1970 budget? 

A I have no wav of knowing. 

0 You have no way of knowing? 

A Not from that material you put out hero, no. 

TIIE COURT: V7e v T ill take our afternoon recess, 
ladies and gentlemen. 

(Eecess.) 
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(In open court; jury present.) 

THE COURT: You may proceed, Mr. Maloney. 

MR. MALONEY: Perhaps we could turn the blackboard 
around for our next item. 

THE COURT: Go ahead. 

BY MR. IftLONEY: 

Q Mr. Kovar, the next thing that I would like to 
turn my attention to are those customers that did appear 
in column 2 on your 19G9 sales projection. Exhibit D, 
and compare that with the actual amount of the written 
purchase order which you received by May 26, 1970, for 
delivery through December, 1970. 

I believe the first one there would be Compact, 
$250,000. Looking across to the fourth column, I see 
you have a written order of $93,860 for delivery from 
May through December, 1970. Is that correct? 

A That is correct. 

Q The amount of the order which you actually had 
was $93,000? 

A That is not correct. The order we had, apparentlv, 
called for deliveries in the monthly period noted of 
that amount. 

Mr. Mrlon^y, you know, I have said that every 
tine in response, ibis May 26th document '-•as not intended 
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1 

2 

A That is correct. 

1 

3 

Q Do you recall why such a small portion of that 


4 

order had been given or released by May 26, 1370? 

m 

5 

A recollection is that IBM sent down a team 

1 

6 

of quality control and engineer personnel to help us set 

n 

7 

up a production line for one or two of their products. 

■ 

8 

They had, I think, fix or seven people and we started up 


9 

with a line of 12 employees. The mutual intent was that. 


10 

the reason they were putting all that effort into it. 


11 

was tnat this was going to build up into a large continuous 


12 

production order, but at that point in time we were still 


13 

in training and pilot production. 


14 

Q By May 26th? 


15 

A That would be the indication from the May 26th 


16 

memo; yes, sir. 


17 

Q Mr. Kovar, do you have any recollection that by 


18 

May, 1970, IBM had cancelled its requirements for this 


19 

order of $240,000? 


20 

A That would not be the indication from that memo. 


2 1 

THE COURT: Do you have any recollection of that? 


22 

THE WITNESS: Ho, sir. That had not occurred to 


23 

my knowledge while I was in control. 


24 

0 Do you recall scnd ; ng a report to Mr. Clarke in 


25 

April or May in' 1 ieating that IBM had cancelled an order 



765 



lOUTMtHN DISTRICT COURT N F ROR T l RS US COURTHOUSE 

fOLfY SOUARC HI W YORK, N.V. CO 7-4510 





eoh4 


Kovar-cross 


652 



for $25,000 a month? 

A I do not recall that at the present time, no. 

You have, Mr, Maloney, my weekly or monthly reports indicat Lr 
orders received and orders cancelled. It would be on there. 

MR. MALONEY: That is what I am looking for. 

(Defendant's Exhibit BQ marked for identification,, 

Q Mr. Kovar, I show you Defendant's Exhibit BQ 
for identification and I ask you if you recognize that 
document. 

A Yes, sir. This is a report, dated June 2, 1970, 
from me to Mr. Clarke and Mr. Crocker. 

Q Turning to the second page of your report, 
the next to the last paragraph states: 

"IBM just cancelled a $25,000 per month order. 
Production cutback was the reason." 

I ask you if that refreshes your recollection 
that that $25,000 per month order is the order for $240,000 
which you had projected in December, 19G9? 

A Yes, sir; that must be it. 

Q So that ISL was not going to obtain that order 
in 1970 to the best of your knowledge in May, 1970? 

A No, that is not true. All that was true was 
that they cancelled that order. We had every reason to j 
believe that we were going to get an additional order from 
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them and I think if you will look at Mr. Tucker's forecast 
he indicated $100,000 for IBM-Kingaton for the fall startup. 

Q was that for the same product that the $240,000 
order had been for? 

A Well, it w s a stringing of planes. That is 
what we were doing for them. They were different sized 
planes so I would say it is the same thing. 

Q But, in any event, by May 26, 1970, you had 
a written order from IBM of only $20,000 for delivery 
between May and December; is that correct? 

A That is correct. 

Q Let's take Magnavox next. On Magnavox in 
December, 1969, you projected $670,000 and in your 
May 26th memorandum you have $198,000 for delivery during 
the eight months? 

A Yes,sir. 

Q Mr. Kovar, do you recall when you projected 

$670,000 in December, 1969, was it you: expectation that 
the full $670,000 would be delivered during calendar year 
1970? 

A Yes, sir. 

Q Up to May 26, 1970, had you delivered any part 

of this production order to Magnavox? 

A Not of the production order. There was a prototyp' 
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Q So, no part of this $670,000 had been delivered 
by May 26, 1970, is that correct, other than the prototype? 

A Other tten the prototype, that is correct. 

Q Would you explain to his Honor and the jury 
why you had revised your projection of deliveries for 
the balance of 1970 down to $198,000 by May 26th? 

A Yes. The prototype had been built to customer 
specifications, which specifications subsequently were 
changed. I think I indicated to you the other day that 
it was a military project. 

Q Is this the prototype we were talking about on 
Friday that had originally been ordered back in November, 
1968? 

A I am afraid that date, neither Friday nor 
November, 1968, ring any bell with me, Mr. Maloney. 

MR. MALONEY: Perhaps I can get out the document 
that we were using. 

THE COURT: He means by Friday, I take it, last 

Friday. 

THE WITNESS: Yes, but I am not sure what I said 
on last Friday as distinguished from another day, your Honor 

Q I show you Defendant's Exhibit BI for identifica¬ 
tion and turning to the pages in that document I believe 
we had a sales forecast and shipments in U.S. dollars, 
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November 1, 1968. I believe I referred your attention to 
Magnavox and the Dyefar prototype, which Mr. McConnell 
had asked you about on direct examination. 

Do you recall giving some testimony about 
that prototype on last Friday afternoon? 

A I recall giving some testimony on it; yes, sir. 

Q Do you recall that you testified that at that 
time you were projecting that it might take 12 months 
to build a prototype, from November, 1968, to November, 

1969? 

A Yes, I believe so. 

Q By May 26, 1970, had you built a prototype to 
the satisfaction of Magnavox? 

A Yes. 

Q Had Magnavox agreed to pay you for that prototype; 

A I don't know that I asked for their agreement. 

They ordered it, they got it and I expected them to pay 
for it. 

As I started to explain to you before when 1 
was interrupted, by the time they received that prototype, 
the design o:: the program had changed and it was obvious 
that that unit was not going to fly. It wasn't going to 
do what they wanted it to any more. 

It was approved, hewevrr, as a protot^c an'. 
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we were then instructed to build another unit to the 
then final engineering specification and it is my recol¬ 
lection that we then started a program for building five 
the first time out of which the engineering acceptability 
would have to be determined, but we were going to build 
five rather than one because we thought it was more 
efficient and cheaper in the long run. 

The $198,000, which is indicated on the May 26th 
memo, represents 33 units, which at that time we expected 
to be able to deliver in the May through December period 
and I think, if you will check our records, that most 
of it was in the last several months. I don't recall the 
exact schedule. 

Q Do you have any recollection, Mr. Kovar, that 
infect Magnavox refused to pay you for the prototype that 
you had built? 

A No. As a matter of fact, Magnavox did not refuse 
to pay us while I was there. What they agreed to do was 
to pay, I think it was, $6,700 for that first unit and 
Mr. Grey, who was the particular sales rep involved, 
indicated to us that that payment would take place upon 
the engineering unit, the second and final prototype 
unit being submitted to them. 

Q In December, 1969, Mr. Kovar, did you have a 
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written purchase order from Magnavox for a particular 
number of units? 

A I think what I had, Mr, Maloney, was a cablegram 
indicating the purchase order number and indicating 100 
unil^s subject to prototype approval, 

Q By May 26, 1970, Mr, Kovar, did you have a 
written purchase order for any number of unit s for 

Magnavox? I ask you to think very carefully before you 
answer. 

A I have attempted to do that in most of my 
answers, Mr, Maloney, and I will continue it. 

I am not sure whether we were still gcing under 
the telegram at that point or whether there was a subsequent 
' Wr iti-Bg from Mr. Osborne, who was the Magnavox buyer, 

Q How many units did this cablegram or this letter 
cover? 

A I think it was 100 units, Mr. Maloney. 

Q 100 units? 

A Yes, sir. 

Q Subject to the prototype? 

A That is my recollection; yes, sir. 

Q Nov;, at the time you were terminated on June 9, 
1970, what -- wit hdrawn. 

By the tine you wore terminated on June 9, 1970, 
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had you built the new five prototypes that Magnavox had 
requested under the new design? 

A It is my recollection that they were in con¬ 
struction. They were not completed. 

Q Had they been submitted to Magnavox yet for 
approval? 

THE COURT: If they weren't completed, I don't 
suppose they have them. 

MR. MALONEY: All right, I withdraw the question. 

Q '.Mr. Kovar, in the case of Magnavox, was there 
anything different in connection with qualifying the 
prototype than with one of your normal customers that 
v/as not dealing with the military? 

A Well, there were probably two differences at 
least. One is that the military specifications are almost 
always more stringent than commercial specifi.cations and 
in the case of the Magnavox contract, I believe that there 
was an outside lab tost that was involved, which may have 
beers strictly environmental testing but may have involved 
more than that, which, of course, was not normally required 
in commercial. 

Wo had at least one other military contract 
to my recollection, but I don't recall that that called 
for the outside lab so that would be at least two 
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Q ^ connection with ths requirement for compliance 
with military specifications, were you required to develoD 
a detailed quality test specifications manual to present 
to Magnavox along with the prototype? 

A I would think so. 

Q Do you recall how far along you were in 
developing that manual by June 9th, the da'.-; on which you 
were terminated? 

A No. I, of course, wouldn't have anything to do 
with its writing or development. I don't know how far 
along it was. 

Q Who would have been responsible for develoomg 
an^ preparing that manual? 

A Mr, Keppel was responsible for the program. 

Q He was the design engineer, as I understand? 

A He is an applications engineer who was the one 
who primarily designed this particular product, yes. 

Q Do you recall the engineers who were concerned 
with running the quality tests on the prototyne and 
developing the manual? 

A Other than Mr. Keppel, I would think both Mr. 

Boyce and Mr. Ballentine would have been involved. 

Q Do you recall any discussions with Mr. Ballf-.rtyno 
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or Mr. Boyce prior to June 9, 1970, concerning when 
they thought they would be able to have a prototype ready 
which would meet Magnavox quality standards? 

A My recollection is that we had periodic meetings 
on that project setting forth a calendar of what had to 
be done and when it was to be done and by whom it was to 
be done and I am sure that all three of those gentlemen 
would have participated in it in reporting to me what 
the status was. I don't recall any specific dates, however 

Q You have no recollection of the earliest date 
on which they said they could have that manual ready, 
for example? 

A No, I would think it would show, if it were 
a weekly meeting, I am pretty sure that Keppel or somebody 
kept a record of progress and what was behind and what, 
if anything, was ahead of schedule. 

Q So, am I correct, that even thi3 reduced figure 
of $198,000 on your May 26th memorandum was subject to 
Keppel and Boyce and Ballantyne being able to build those 
five prototypes to Magnavox's satisfaction and also having 
prepared and completed the manual required by the military 
specifications? 

A That is accurate; yes. 

Q As you sit here today, you have no recollection 
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of when it was projected that those things would be done? 

A It was projected that we would be able to produce 
33 units by the end of calendar 1970. That is all I can 
tell from these documents and the records that I have. 

Q Would you base that projection on discussions 
with Boyce and Ballantyne? 

A In part, I certainly would think so; yes, sir. 

Q Have you made any attempt prior to this action 

to refresh your recollection concerning the Magnavox 
contract by discussing with Mr. Boyce or Mr. Ballantyne? 

A No, I have not. 

Q Do you know where Mr. Boyce is? 

A I am advised that he is on the west coast. I 
don't know that for a fact. 

Q Haven't you talked with Mr. Boyce in connection 
with this lawsuit over the last year and a half? 

A No, sir; I have not. 

Q When is the last time that you recall talking 
with Mr. Boyce? 

A I don't recall. 

Q If I understand your testimony correctly, you 
do not recall whether there was a written purchase order 
for the 100 units fron Magnavox; is that correct? 

A My recollection is that initially all ve had 
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was either a cablegram — probably a cablegram to have 
it in Barbados — which made reference to, which gave us 
the purchase order number, but it wasn't the purchase 
order document, 

Mr, Osborne, the buyer, was in Barbados at one 
point and I was in Fort Wayne on several occasions and 
I don't think there was any doubt in his or my mind on 
the basis of those meetings but that we had an order for 
a hundred units subject to the approvals of the prototypes 
and, in fact, if we were able to produce in reasonable 
quantities, the statement of Mr. Osborne was that he would 
quadruple the order to a 400-pieco order. 

As you recall from one of the documents we 
discussed the other day, there were two programs. This 
particular unit was the larger unit of the two. The other 
one was the same thing only, I think, half the size. 

We had discussed ultimately getting into the second program, 
but that was strictly at a discussion level and nothing 
had been consummated on that. 

One other thing you might want to know is that 
P r:or February 4th Plessey asked for and received 
a copy of that cablegram from Magnavox. 

(Defendant's Exhibit CO marked for identification. 

Q Mr. Kovar, I shov; you — 
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1 


2 


MR. McCCNNELL: May I see it? 


1 


3 


(Defendant's Exhibit CO handed to Mr. McConnell.) 


1 


4 

Q 

Mr. Kovar, I show you Defendant's Exhibit CO 


■ 


5 

for identification and ask you if you can identify that 


1 


6 

document 

• 


1 


7 

A 

No, I can't. I don't believe I have seen it 


■ 


8 

before. 



1 


9 

Q 

Does that document refresh your recollection 


1 


10 

that in 

fact you had no purchase order for 100 units from 


t a 


11 

MagnaVox 

as of May 26, 1970? 




12 

A 

Mr. Maloney, I have never seen that document 


1 


13 

before and it certain^ does not refresh my memory that 




14 

I had no 

purchase order. 


1 


15 

Q 

Did this cablegram or this cable or this letter 


1 


16 

from Mr. 

Osborne to which you referred set forth a delivery 


■ 


17 

schedule 

for the Magnavox units? 


1 


18 

A 

I don't recall the words of it. I doubt seriously 


1 


19 

that it would have had a schedule as such. The understanding 


■ 


20 

was as soon as possible. 


1 

XX 

21 


(Defendant's Exhibit CP marked for identification^ 

) 

1 


22 

Q 

Mr. Kovar, I show you Defendant's Exhibit CP— 


■ 


23 


MR. McCONNELL: Mr. Maloney, could I see it. 


1 


24 

please? 



1 


25 


(Defendant's Exhibit CP handed to Mr. McConnell.) 


■ 
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MR. McCCNNELL: I am not trying to be difficult, 
your Honor. These happen to be documents I haven't seen, 

I mean they are not listed documents. 

Q I show you Defendant's Exhibit CP for identi¬ 
fication, Mr. Kovar, and I ask you if you can identify 
that document. 

A Yes, this is a copy of a telex, I think, or 
a cable that probably came over our telex. 

Q Is that the telex or the cable from Ar . Osborne 

to which you have referred in your testimony here today? 

A NO. 

Q Is that telex addressed to you, Mr. Kovar? 

A Yes, it is. This telex would have to do with 
the five units that I said we were building for the — 
on the actual final draft of the engineering specs, the 
designs, and, as you recall, I indicated that we were 
going to put five together at the same time, one of which 
would have to go through all of this specialtecting and 
this, I think, was a specific reference so that we 
would have something in our files indicating the PO number 
for these five units. 

MR. MALONEYs I offer it in evidence, your Honor. 

MR. McCCNNELL: No objection. 

THE COURT: All right, it will he received. 

778 

southern district court reporters, u.s. courthouse 

FOLEY SQUARE. NEW YORK. N.Y. CO 7-4SA0 






665 


■ 
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1 

X3£ 

(Defendant's Exhibit CP received in evidence.) 


1 3 

Q It is your best recollection that there was 


1 4 

an additional telex or cable from Mr. Osborne referring 


■ 

5 

to the 100-unit production order? 


I 6 

A I am sure that there was and I am sure that 


■ 7 

your people had it prior to February 4, 1970. 


xx 8 

■ 

(Defendant's Exhibit CQ marked for identification 

N 

* / 

I 9 

Q Mr. Kovar, I show you Defendant's Exhibit CQ for 


■ 10 

identification and ask if you can identify that document. 


Si 

11 

■ 

A This is a — 


1 12 

THE COURT: You can identify it, can you? 


1 13 

THE WITNESS: Yes, sir. 


14 

■ 

THE COURT: All right. 


1 15 

THE WITNESS: It is a cablegram or again a telex 


1 16 

from Dale Osborne at Magnavox to myself, dated in 1968, 


17 

■ 

and had to do, I believe, with our order of materials 


1 18 

that Magnavox would supply and we asked for materials for 


1 19 

more of the units. it, incidentally, referred to a purchase 


20 

| 

order number and said, "Stop any effort against that 


■ 21 

order number for the balance of 99 units. Our original 


■ 22 

telegram stated that IGL must qualify first unit before 


23 

■ 

release could bo made for balance." 


■ 24 

So, obviously, there is an earlier one, the 


1 25 

original telegram that I was referring to that had the 


■ 
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[ 1 
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[ 2 

purchase order. 


r 3 

MR. MALONEY: I offer it in evidence, your Honor. 


1 4 

MR. McCONNELL: No objection. 


L 5 

THE COURT: It will be received. 


1 XX 6 

(Defendant's Exhibit CQ received in evidence.) 


1 7 

Q The next customer I would like to take, Mr. 


L 8 

Kovar, is Micro-Systems. I believe the December, 1969, 


1 9 

projection was $117,000 and as of May, 1970, you had 


L 10 

a purchase order for delivery during the eight-month 


L 11 

period of $369. Could you explain what had happened 


1 b5 12 

with respect to that order, Mr. Kovar? 


L 13 

A Well, the $369 represented, I think, a few— 


B 14 

there wore two sizes involved. I think we had already 


1 

made one size, which would have been the larger one, I 


■ 16 

guess, and this was a small order for the smaller one. 


^ 17 

probably four units, and we had not received a production 


1 18 

order, at least for delivery through those months, and 


■ 19 

I don't recall having received a production order at that 


20 

■ 

point. 


8 21 

Q So by May 26th you had not received any productic 

n ! 

22 

order for delivery in the last eight months of 1970 


23 

• 

with respect to this $117,000 projected order? 


1 24 

A Yes, sir. 


■ 25 

Q The next customer I would like to take is Nuclear 
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Chicago. The December projection, $100,000, and by 
May 26th you had a purchase order for deliveries for 
the eight-month period of $19,200. 

A Yes, sir. 

Q Do you recall whether you had a purchase order 
from Nuclear Chicago for deliveries beyond December, 1970? 

A I don't think so. We were the sole source for 
them at that time and I don't think we had any additional 
order over the 19.2 at that point. 

Q Do you have any recollection of why by May 
they had given you a written order for only, for delivery 
during the eight-month period, for only 20 per cent of 
the projection? 

A I would have to look to see what we delivered 
them in the first four months to more accurately respond 
to you, but my recollection is that as sole source we 
were awaiting additional orders from them and we had been 
shipping them in the past. 

Q As of May 26th you hadn't obtained any such 
additional orders for delivery in 1970? 

A My May 26th memo would so indicate; that is 
correct. 

Q Next I would like to take on the last page 
Standard Memories. I see a projected order of $180,000, 
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but in your May 26th memo for delivery in 1970 only 
$16,527. Do you recall what the problem was then, Mr. 
Kovar? 

A Yes. We had a rathe- serious problem with them. 
Standard Memories had started out supplying all material 
to us and then subsequently they asked if we could supply 
cores because it was apparent that we had a better core 
price than they did and so we agreed thatws would supply— 
THE COURT: Where would you get cores? 

THE WITNESS: We would buy cores from core 
manufacturers in the United States. 

THE COURT: You could get a bettor price than 
Nuclear Chicago could get? 

THE WITNESS: This was Standard Memories. 

THE COURT: I mean Standard Memories. 

THE WITNESS: Yes, because we had a larger volume 
THE COURT: I see. 

THE WITNESS: And the arrangement that I made 
with Mr. Weber, who was the vice president of Standard 
Memories at the time, was that we would buy cores for his 
product and we would bill him at the tbe we bought the 
cores at our cost and a difference of opinion grew sub¬ 
sequently when Mr. Weber did not want to pay for the 

cores when we purchased them, did not want to pay for them 
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I 

I 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2A 
25 


until we delivered product and, two, did not want to pay 

for cores in sufficient quantity to produce his product. 

) 

What was involved there was a difference of 
opinion as to scrap or waste factor and my recollection 
is that Mr. Weber said that only a 1 per cent waste factor 
should be allowed and we were talking either 7 per cent 
or 11 per cent. The result of which was that a conflict 
arose between us and orders that had originally been fore¬ 
cast did not go through. Some were cancelled; some were 
held back in production and the relationship was a stormy 
one for a number of mohths. 

Q When you say held back in production, you mean 
you had a purchase order for them, but they were unreleased' 

A We had a purchase order from them, but I said 
we weren't going to ship them. We weren't going to make 
any more until we resolved our problems. 

Q You refused to make any more product until 
you worked out the disagreement? 

A At one point in the relationship. Now, I am not 
sure of the dates of those, but this was prior to this 
period of time of May. 

Q Do you recall whether that dispute with Standard 
Memories had been resolved by the time you wore terminated 
on June 11th? 
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A I don't believe it had. I say there was a 
dispute and it doesn't mean we were fighting. We were 
arguing points of view. Mr. Weber indicated at one point 
that his parent company would be interested in talking 
to us about acquisition and I prepared certain information 
for ^r. Weber having to do with ou: operation. 

Normally it would not be a very good thing 
to give to a customer who then beat you on the head on 
price thereafter, but Mr. Weber turned aroxmd and used 
that information to open up his own operation in Barbados. 

Q He became a competitor of ISL's in Barbados? 

A Well, i don’t know that I could say a competitor. 
What he did was open up his own manufacturing assembly 
operations for his own use, for his own company's use, 
so to the extent that they were building for themselves, 
they were a competitor inasmuch as we had built for them 
in the past, but they were not to my recollection going 
out and competing against us with others. They did steal 

some of our good people so there was competition in that 
fashion. 
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0 And to the extent that they started to manufacture 
these products for themselves it would be correct that they 
would have less need to order the same amount of products 
from you? 

A I think that would follow, yes. 

0 Now, in fact, with respect to some of the 

customers, you obtained purchase orders in excess of what 
you had projected in December, 1969, Mr. Kovar, and I will 
want to be fair, I want to show the ones where you got a 
purchase order for more than you projected. 

A Thank you. 

Q And that would be Hewlett-Packard -- 

This is a little complicated. I an giving you 
credit for this increase, because, as I said before, in 
making our computations as to whether vou had obtained 
the orders projected, since the budget forecast only too]: 
two-thirds of the sales projection, if you look at the 
first column on Hewlett-Packard, you had projected orders 
of $540,000 in December, 1969? Is that correct? 

A Yes, that is correct. 

Q So if we too!: two-thirds of that, and going across 
to the third column, vou would actually obtain orders for 
shipment during the eight months of $498,193, so, in fact, 
you had obtained written purchase orders in excess of v.iat 
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you may have expected in December, 1969? Is that correct? 

A That is what I was afraid you were going to do - 
your applying ratios and fractions on a basis that makes 
no sense to me, Mr. Maloney. 

I explained before that ,.ie 1970 sales forecast 
was on the basis of the representatives' figures in our 
December meeting, and I think I indicated to you I tried to 
make clear that this kind of sales forecast was based upon 
the assumption that we were going to be able to operate on 
a full-time basis for the year 1970. 

Just as the budget of 1970 was put together on 
the basis that we would have all the materials we needed 
and in January v/c vould be able to be producing pursuant to 
the orders that we had. 

Mow, as you will know, those facts did not occur, 
and wc really knew in December that they were not going to 
occur, but we had to have some sort of forecast as to what 
was available, what v*as possibly with the operation we had, 
and one of the assumptions that had to bo made, well, if 
you nad everything going, this would be a reasonable fore¬ 
cast of what you could do, and this is what the salesmen 
said would bo a reasonable forecast of what thev thought the’» 
could get for deliver'/ in this vear. 


So vou are taking these assumptions and those 
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2 

assumed figures, and nov; you are saying, "Well, now, lot's 


3 

apply it to an actual ratio of something that happened 


4 

five months later," and I think you got an apple and an 


5 

orange that I can't put together in an” meaningful fashion. 


6 

0 Let's go on to Honeywell. Mow, Iloncvwell is 


7 

a little difficult, because, well, if we leave out !lr. 


8 

Tuckerte projection where he broke Honeywell down to five 


9 

forecasts in 1969, you forecast sales of $75,000 for 


10 

Honeywell, and by M ay 26, 1970, you had actually obtained 


11 

written orders for delivery in the eight months remaining 


12 

in 1970 of $185,230. 

* 

13 

Is that correct? 


14 

T\ That is correct. 


15 

MR. MALONEY: If I can just confer with nv 


16 

statistician to see how this all comes out. 


17 

THE COURT: Let us know. 


18 

JUROR NO. 3: Am I correct in understanding there 


19 

were no orders after May 26 for the remainder of the vear 


20 

scheduled for deliver”? 


21 

MR. MALONEY: T am sorry. T think I know what 


22 

you mean, but would vou ask your eucstion again before I 


• 23 

answer it? 


24 

JUROR NO. 3: Am I correct in assuming that there 


25 

wore no orders received after Ma” 26? 
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»1R. MALONEY: No, I believe there will be testi¬ 
mony in addition to the orders that we have projected on 
these documents and shown on Mr. Kovar's nemo of M av 26, 
additional orders did cone in. The dispute will be 

between the parties whether or not we obtained all of 
those additional orders that we could have or whether we 
through one form of ihult or another failed to obtain all 
the orders available. 

What we are trying to establish through these 
numbers are the orders that Mr. Kovar actuallv obtained 
himself bv May 26, 1970, before he was terminated bv 
blossev. 

THE COURT: Has he finished with his finures? 

MR.MALONEY: The problem with this one, your 

Honor, it gets complicated when you just add this up and 
take two-thirds of it and take this total, or whether vou 
take the two-thirds first, and we want to be completely 
fair. 

THE COURT: Have vou anv idea of what would be 

fairest from your point of view? 

THE V TTNF.SS: Neither one would make anv sense. 

Vou can use cither way. 

q Well, the way in which wc have done it is we 
have taken, again to be fair, two-thirds, onlv two-third:. 
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■ 
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■ 2 

of each of these orders, and taking two-thirds of them we 


R 3 

get a total of $1,447,998. That is two-thirds of these 


4 

■ 

projected orders. 


® 5 

V/hat we have done is, we have added up the 


1 6 

orders which Mr. Kovar actually had on the books according 


7 

| 

to his May 26 nemo for delivery from May through December, 


■ 8 

and we come up with a difference of $614,260, the difference 


1 9 

between two-thirds of what he projected and what heactually 


10 

■ 

obtained by May 26, 1970. 


1 2 n 

THE WITNESS: Mr. Maloney, the figure on the 


1 12 

right represents orders on the books an of that date for 


13 

delivery in an eight-month period. The figure on the left 


■ 14 

represents a sales forecast for a 12-month period which 


1 15 

you say has been inflated, and so you nay you are fair and 


16 

reduce it by two-thirds, no you have two-thirds of an annual 


■ 17 

sales forecast with eight months of orders for delivery in 


I 18 

an eight-month period, and now you not only have an apple 


■ 19 

and an orange, now in my opinion you got an animal and a 


■ 20 

mineral. 


I 21 

0 Wc have to do this step by step. Mow, T thin): 


22 

that we have our sales for January, February, March and 


* 23 

April, and what Mav actually was, but I don't think, vo should 


1 24 

count Mav twice. 


■ 25 

If we too) - your sales for the first four months 


■ 
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of 1970 v.’ith all the reservations about the problems you 
wore having those months and add them to the figures that 
v;e have arrived at here today, it is my belief tnat that 
gives us a fair — 

THE COURT: Your belief doesn't count. Anyway, 
that is what vou put on? 

MR. MALONEY: Yes. 

THE COURT: You can argue that. He savs vou are 
mixing apples and oranges and maybe vegetables and minerals 
and animals. 

You have made your study. All right. 

Q Now, turning to your memorandum of Mav 2G, 

1970, it says: 

"A reviev; of our current orders including un¬ 
released units shows the following dollar shipments through 
the end of this year (these figures include the catch-up 
of the present arrearage)." 

THE COURT: What are vou reading from? 

MR. MALONEY: Defendant's Exhibit AH, M r. 

Kovar's May 2G memorandum. 

Q (Continuing) And then it sots forth the eight 
months, May through December, v.’ith your estimated deliveries 
for those eight months, and then it goes on: 

"It is ouito apparent that we have no laurels 
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to sit bad: on. With a sales forecast of $2-l/2-3 million 
between April 1, 1970, and March 31, 1971, above figures 
reveal an average monthly shortage of $33,000 to $75,000, 
or a total of $269,000 to $591,000 over the eight-month 
period. 

''We should now be netting releases for 
August and thereafter. 

"For your information, the total shipments for 
this eight-month period totals $1,330,307. That rate, 
expanded to a 12-month period, amounts to $1,995,460. 

"For vour further information, the oiaht- 
month total is comprised of the following:" 

And then it lists the customers and the amounts 
which we have included in column 4 on Defendant's Exhibit CK. 

Nov;, Hr. Kovar, could vou tell me the basis upon 
which you carrv the total figure of $1,330,000 for eight 
months out to a figure of $1,995,000 for 12 months? 

A I would assume what I tried to do is say two- 
thirds of the year emials $1,330,000 and three-thirds of tie 
year eguals $1,995,000, and if my mathematics is correct, 
it sould come out on that basis. 

(» Go that estimation was not based on any additional 
actual written purchase orders v;hich you had? Is that 
correct? 

791 



SOUTHERN district court reporters, u.s. courthouse 
FOLEY SQUARE NEW YORK. N.Y. CO 7-4SS0 














1 


mnp 


Kovar-cross 


679 




whether or not to release that order? 

A That is a legal guestion. It would require as 
to the particular order whether they had an option or not 
or whether there were penalties. One thing wo know, 
one thing wo talked about, it shoved $198,000 for Magnavox. 
Now,that was at $6000 apiece, and that is 33 units. 

It was ny understanding with ’’agnavox that we had a 
contract, an order for at least a hundred units, and it was 
also my understanding that that was for delivery as soon 
as possible, which would depend upon our own capabilities, 
engineering and production. 

n So as of May 26, 1970, of the total $1,300,000, 

that entire $198,000 from ’'agnavox had not vet been re¬ 
leased? 

A No, what I told you before, Magnavox said as 
soon as possible, and if we were filling on the basis of 
the calendar that we had, we would bo able to produce and 

deliver 33 units in the vear 1970. 

Nov, if everything else had fallen through, and 
wo had nothing else to do and I could put four hundred 
people on Maannvox, theoretically, anvway, it would be 
possible to deliver the entire $G70,000. It is not a 
practical natter, but theoretical. 

0 That $193,000 was contingent on the prototype 
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and manual v;hich we discussed before? 

A Yes. 

THE COURT: V7e will adjourn now for the day and 
resume again at 10 o'clock tomorrow morning. 

Thank you very much, ladies and gentlemen. I 
hope you have a nice evening. 

(Adjourned to March 14, 1974, at 10.00 a.n.) 
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SCIENTIFIC HOLDING COMPANY,LTD. 

vs. 72 Civ. 4040 

PLESSLY INCORPORATED. 


Now York, .’larch 14, 1974: 

10.00 A.M. 


Trial resumed. 


(In open court; jury present.) 

E. ALLAN K O V A R, resumed. 

THE COURT: Good morning, ladies and gentlemen. 
Nice to nee you this morning. 

All right, you mav proceed, M ,r. Maloney. 

CROSS EXAMINATION CONTINUED 
DY MR. MALONEY: 

Q Mr. Kovar, I would like to give you back the 
exhibits we were discussing yesterdav. Before we con¬ 
tinue, I would like to make a correction to the figures we 
put on the blackboard yesterday with respect to this dif¬ 
ference of $614,000. 

In reviewing the finures overniaht, wo dis¬ 
covered that we were not getting Mr. Kovar anv credit 
for the $190,000 on the ’’ngnavox in showing the difference 
between this group of customers, so wo have rechockod the 
figures and taking two-thirds of these customers, wo come 
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up with the number of 1,468,000, again using the two- 
thirds figure, not the full amount that was shown on the 
sales forecast, but taking two-thirds for budget purposes. 

Adding the amounts of the orders, as shown on 
Mr. Kovar's memorandum of May 26, Defendant's Exhibit AH, 
we arrived at a total of 1,031,500, so that there would 
be a difference between two-thirds of the orders projected 
and the orders actually obtained bv May 26, 1969, of 
$436,500. 

A .Mr. .Maloney, excuse me, before you erase that, 

I am not sure that I understood the 1,468,000 that you have 
there. What is that supposed to represent? 

Q That represents the difference. We took the 
customers on your Mav 26 memorandum, taking two-thirds of 
the amount that you included on your 1970 sales forecast, 
and comparing those with the actual orders indicated on 
your May 26 memorandum. 

Mow, in some cases the amount of the actual order 
was lower than the two-thirds figure. In two instances, 

I believe it was Honeywell and Hewlett-Packard, we indicated 
that you had written orders for more than the two-thirds 
figure that we arc using, so taking the minuses and the 
pluses, the total difference that wo came out with was 
$436,500. 
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Mr. Kovar, while I an erasing, do you have any 
idea what percentage of the $l,330,0 n 0 of orders on the 
May 26 memorandum v:ere actually released by the beginning 
of June? 

A No, I an afraid I couldn't guess at that. 

THE COURT: You don't recall and von haven't 
any figures fron which you could answer that? 

THE WITNESS: I don't recall. 

THE COURT: All right. 

Q Taking the two groups of customers that we 
compared yesterday, I believe we showed, again using the 
t'-'o-thirds figure with which you don't completely agree, 
that group 1, which were the customers where vou had pro¬ 
jected orders but had not received any written order bv 
May 2G, as shewn on your memorandum, two-thirds of the 
projection was $696,000 and you had no orders for those. 

Taking the second group of customers, we used 
the figure of two-thirds of 1,460,000 and we show that you 
have orders on your Mav 2G nemo adding up to 1,031,500. 

Now, adding those two groups together, and again 
only using the two-thirds figure, not the total projection 
back in December, 1T09, we have a projection of 2,164,000 
and actual orders received by May 31 of just t.iis number, 
the 1,031,500. 
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So, with respect to those two groups of customers, 
using the two-thirds of the figure projected in December, 
1969, We have a total projection of 2,164,000, but by May 
26 we have actual orders of only 1,031,500. Is that correct, 
Hr. Kovar? 

A Mo, sir. 

Q Why is it incorrect? 

A Well, in the first place, the 2 million 1 is not 
a projection of anything. It is the addition of two figures 
which aritlimetically adds up to the sum that you have shovm, 
but to my knowledge that is not a projection of anything. 

The 1 million 31, I don't understand. Again, 
maybe you could explain to me v’hat that is supposed to be. 

Is that actual orders on books? 

0 We too); tv;o groups of customers and I believe 
before we started all of this I said I left out the smaller 
customers because I don't think it distorts the finures 
against one side or the other. 

A It is the 1,031,000 figure I don't understand, 

Mr. Maloney. 

0 1,031,000 is the portion of the 1,300,000 on 

your Hay 26 memorandum which is represented by those 
customers that wo have discussed in groups 1 and 2. 

A I see. 
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0 So, out of the total orders which you clained to 
have of 1,330,000 on May 26, 1,031,000 of that is representec 
by the customers that you had projected receiving orders, 
using only two-thirds, of 2,164,000 during 1970? 

A As I sav, it is not a projection. You don't 
add figures together and then call then a projection, Mr. 


Maloney, 


I think you are misconstruing what the term 


is supposed to signify. 

If you had looked at our records, which I an 
sure you have, you would have soon that in Februarv, which 
was the first time we put together a sales report for 
1970, we recorded some .92,000,000 in back orders. 

Tn May, the last report in May showed back orders 
of 2.5 million and we showed shipments of somewhere around 
400,000, 450,000, and those reports would indicate to 

you that we had received new orders in the first five months 
of 1970 of approximately 900,000, so that wo had received 
orders for a little more than twice as much as wo had 
shipped, so our back order status war, increasing from the 
first of the year of 1970 through the first five months of 


1970. 


Now, those are the approximate figures which 


indicated what was happening with orders rather than vour 
arithmetical computations hero, which are based upon two 


SOUTHERN district court reporters, u s. courthouse 
rOLEY SQUARE. NEW YORK. N.Y. CO 7-«S»0 


= 









op Kovar-cror.s 687 

different types of figures in my opinion, Mr. Maloney. 

Q What are back orders? 

A What are back orders? 

y Yes. 

A They are orders that have been received that 
haven't been delivered. 'They constitute your backlog or back 
order situation. 

0 Would they be included in your memorandum of 
May 26, 1970? 

A In part, yes, sir. 

Q Which part would be included? 

A Well, 1 million 1 of it would have been included 
for delivery between May and December of 1970. 

Q You say that you had computed that the back orders 
v:cre really $2,000,000 altogether? 

A In February when I sent the first report in for 
the year 1970 and 2.4 million or 2.5 million in flay. 

Q What part of those back orders would not be 
included in your May 26, 1970, memorandum? 

A The portion which showed no release or requested 
deliverv during May through December of 1°70, I would assume. 

Till: cony?: Can you give us the exhibit number you 
are reading from for the record? 

MM. riALOUir/: AH, vour Honor. 
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2 

q So, to the extent that you had any additional 


3 

orders that are not reflected on Exhibit AH, they v;ould 


4 

call for delivery after January 1, 1971; is that correct? 


5 

A Yes, that v/ould be my assumption cr would not 

i 


6 

1 

have specified an earlier delivery date in any event. 


7 

Q Let nc pursue that a little further, Mr. Kovar. 


8 

In February you said you hadabout $2,000,000 in back orders? 


9 

A Yes, sir. 


10 

Q How much of the $2,000,000 would have been 


1 

shipped by April 30th or was shipped? 


1 

A By April 30th T think we had shipped r.avbc 


13 

300-plus thousand. 


1 14 

q What we have done and rather than go through each 


1 

of the exhibits, wc have taken the new sales figure off 


16 

each of the monthly reports for January, February, March 


1 

and April and without counting credits or returns, we cone 


I 

up with a number of $311,000. Let's subtract 300,000 from 


m 

19 

that. Fo, as of .May the 2 million in back orders, I take it, 


1 20 

would Le down to 1,700,000? 


1 

A Yes, that would work out. 


22 

q Fron that wc have to take the 1,330,000 that 


1 23 

von have in vour memorandum, Exhibit AH; is that correct? 


1 

A Yes. 


25 

| 

(} so that would leave, as of Mav, $370,000 of 


1 
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existing orders that did not call for shipment until after 
January 1, 1971? 

A Well, that would have boon true if our sales 
group hadn't been doing anything in February, March, April 
and May, but the fact is, of course, they had, and I 
thought I had indicated to vou that we had been averaging 
about $180,000 in new orders in the first five months of 
thevear,which was unfortunately but nevertheless the fact 
that was exceeding our shipments, which is v/hy our backlog 
was increasing. 

Q You weren't averaging orders of $180,000 per 
month for dcliverv after January 1, 1971, were you, Mr. 

Kovar? 

A I don't think T said that, Mr. Maloney. I said 
that v:e had received approximately $900,000 in new orders 
in the first five months of the year, divided by five that 
averages out to $180,000 in new orders per month. 

Nov;, obviously, some months not a great deal 
more than other months. It is strictly an average. 

Now, some of those new orders called for delivery 
prior to January 1 of 1971. Sonc of then did not. 

All I am saving is that vour figure there, as 
lias been the case in ny opinion from the start is in¬ 
complete. eno 
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Q I have tried to give you an opportunity to 
correct it in any way you would like. 

A I hope I have done so. 

Q I think it is important that v/e make some 

attempt to determine just how many of the orders on All were 
released, what percentage was released. I think we agreed 
yestordav that Magnavox of $199,000 could not be delivered 
until a prototype had been built to the satisfaction of 
Macrnavox and a manual in accordance with military specific¬ 
ations had been prepared; is that correct? 

A Yes, T auess vou could say so, a nroduction 
prototvpc would have to be approved, yes. 

0 I notice another large order on the May 26 
memorandum, Txhibit All, Comnat, $93,360. Do you recall 
how much of that order was released as of the time you 
were terminated on June 11? 

A My recollection is that the order was sub¬ 
stantially greater than the 93,000 figure that shows there, 
so the ninety-three would -- 

q V/e are not talking about the size of the order. 
V7e are talking about how much was released to Conpat by the 
time you were terminated on June 11th. 

A That is what I am trvinn to get at. The 
ninety-three, apparently, would be for delivery -- 
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Q In the eight months? 

A Some time during the eiqht months, yes. 

(Defendant's Exhibit CR narked for 
identification.) 

q Mr. Kovar, I shovr you Defendant's Exhibit CR for 
identification and I as}- you if you can identify that 
document? 

A This is a March 10, 1970, purchase order from 
Compat to International Scientific. 

Q Do you recall receiving that purchase order from 
Compat some tine in March, 1970? 

A Yes, it would have been received some time around 
that date. 

MR. MAEOHEY: I offer it in evidence, your 

Honor. 

J1R. McCOUiJELL: Mo objection, your Honor. 

T1IECOURT: All right, it will be received. 
(Defendant's Exhibit CR received in 
evidence.) 

Q Under this purchase order. Defendant's Exhibit 
CR, how nany units had Compat released for production to 
IfL by that date? 

A On the date of March 3 they had released 40 for 
delivery. 

804 


SOUTHERN DISTRICT COURT RtPOHTI R$. U.S. COURTHOUSE 
FOLEY SOU ART , ME* YORK. N.V. CO 7-45*0 







op 


Kovar-cross 

691a 


Q 

What wan the unit price? 



A 

$494 each. 
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Q Now, was that the price that you would charge 
Compat if they bought only 46 units? 

A No, that is the thousand unit price, 

Q So they would get that lower price only if’ 
they actually only purchased the thousand units? Is that 
correct? 

A Yes. As the document indicates, the price above 
46 units is reflected as part of a future quantity order 
of 1,000 units based on releases within an 18-month period, 
quantities to be released against our production schedule 
needs or as required. 

Q If they only bought the 46 units what would 
the price be? 

A Theprice would go up to $565 each. 

Q According tony calculation, if they purchased 
only the 46 units at the higher price of $565, that would 
mean that as of March they had released an order for only 
$25,990? Is that correct, Mr. Kovar? 

A If that is the multiplication. 

Q Subject to the arithmetic being correct. 

Now, by May 26th when you prepared Defendant's 
Exhibit AH do you have any recollection of receiving any 
further releases from Compat over and above the 46 units 
reflected on Defendant's Exhibit CR? 
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A I don't know. CR calls for deliveries. The 
last delivery is by 5/10, May 10th. Whether we would 
have received something additional as of May 26th, I 
think if we had received something we would put it on the 
May 26th memo. Whether it had been another purchase 
order specifically or what, I can't tell you. 

Q Under the purchase order is it correct that 
it called for delivery of 19 units in April and the remain¬ 
ing 27 units in May? Is that correct? 

A That is correct. 

Q Do you recall whether or not by the time you had 
terminated on June 11th those 46 units had been delivered 
to Compat? 

A I thought that they were. I don't recall speci¬ 
fically the numbers, but I thought that they were all 
delivered. 

Q Now, by my calculation unless there were further 
releases by May 26th when you prepared your memorandum, 

AH, the difference between the $25,000 figure for which 
you did have a release and the $93,000 figure would be 
$67,870. Do you recall whether or not any difficulties 
in building and delivering the 46 units to Compat took 
place? 

A It would be highly unlikely if there v.’oron't, 
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Hr. Haloney. I would assume that there were problems. 

(Defendant's Exhibit CS marked for identifica¬ 
tion.) 

Q Mr. Kovar, I show you Defendant's Exhibit CS 
for identification and I ask you if you can identify that 
document. 

A It is an acknowledgment form from Compat dated 
June 8, 1970, International Scientific, indicating a 
change order to hold all deliveries until new schedule 
supply and a new finger sketch is to apply. 

Q And what is that change order from Compat dated? 

A I thought I mentioned, I think it was June 8, 
1970. I assume they are using the United States system 
still for the United States company. 

Q Do you recall whether or not you saw that 
purchase order before your termination on June 11th? 

A No, I could not have seen it. 

Q You could not have seen it? 

A No way. I was not in Barbados. 

HR. HALONEY: I offer it in evidence. 

MR. McCONNELL: No objection. 

(Defendant's Exhibit CS received in evidence.) 

Q Hr. Kovar, to the best of your recollection 
there were no additional releases beyond the 24 units 
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between March and June, and in June, according to this 
purchase order, Compat had decided that it didn't need 
any further deliveries until it had prepared a new 
delivery schedule? 

A I don't think that was my testimony. I indicated 
I didn't know and do not now know whether there were any 
additional releases as of May 20th when I prepared the 
AH document, and you have shown me a change order dated 
June 8th, which I have indicated I had not seen prior 
to my termination, which calls for a hold on the 24 pieces 
and refers to a nev; design for the contacts on the board, 
the printed circuit board that is involved in the particula; 
product, the 46 pieces. 

Q Let’s go on to just one final customer on your 
May 26th memorandum, Hewlett Packard. On your exhibit, 
your memorandum, you show a figure of $498,000. I ask you 
if you recall how much of that order had been released 
by the time you were terminated on June 11th? 

A No, sir. 

(Defendant's Exhibit CT marked for identifica¬ 
tion.) 

Q Mr. Kovar, I show you what has been marked 
Defendant's Exhibit CT for identification and I ask you 
if you can identify that document. 
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A This is a four-page shop program form which is 
dated June 9, 1970, and shows a production report for 
the week of June 5th and the shop program for the week of 
June 12, 1970, 

Q Were these types of reports prepared in the 

regular course of business each week to show what had 

happened in the prior week and what was planned for the 
coming weeks? 

A Yes, sir. 

Q Do you recall whether or not you saw this 
particular shop program? 

A I would think not, sir. 

Q Do you know who was responsible for preparing 
these reports? 

A This one would have been Peter Hewitt. 

Q But you don't recall whether Mr. Hewi tt showed 
this to you prior to your termination on June 11th? 

A Well, it is dated June 9th, Mr. Maloney, and 
I left for the States on Juno 5th oroarlier. 

MR. MALONEY: I offer it in evidence, your Honor. 

MR. McCONNELL: No objection. 

THE COURT: These dates are the English form? 

THE WITNESS: That is right. 

THE COURT: I just wanted to make that clear. 
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THE WITNESS: Yes, when it shows 12,6, that 
would mean June 12th. 

(Defendant's Exhibit CT received in evidence.) 

MR. MALONEY: I don't intend to spend too much 
time on this. I just want to show the amount of releases 
to Hewlett Packard. It might be convenient if I pass 
copies to the jury. 

(Defendants Exhibit CT given to the jury.) 

Q Looking at Defendant's Exhibit CT, Mr. Kovar, 
the first column I assume is the part number which ISL 
assigned to a particular project? Is that correct? 

A Yes, sir. 

Q Then under customer, that is self-explanatory, 

just the name of the customer involved? 

A That is correct. 

Q Now, purchase order number would be the number 
of the purchase order which the customer puts on his 
purchase order aid sends to you? Is that correct? 

A Yes, sir. 

Q Now, the next major heading is previous week. 
Could you explain to the jury what the three or four 
columns under that heading previous v/eek refer to? 

A Yes, I think so. The first column is TGT, which 
is target, and that is what the production manager has 

811 

southern district court reporters. u.s courthouse 




, 698 

mmh7 Kovar-cross 

targeted for that particular part to be produced in the 
previous week. 

The next column COMP indicates the number of 
parts actually completed in the previous week. 

The third column is SHPT, and that is for 
shipment, and indicates the number of parts actually 
shipped the previous week. 

And the fourth column held for shipment, I 
think is self-explanatory. 

Q That would be a completed unit that the customer 
had not yet asked for, so you were holding it to ship it? 

A Not necessarily. There would be a number of 
different reasons why it would be held. 

Q Now, the next column says current week. Could 
youexplain the subheadings under that heading current week? 

A The first one, MINTGT, I would think would stand 
for the minimum target. 

Q Apparently that number was not used. I don't 
see any entries in it. 

A I really don't recall. If we had a target 
all the way through, that would have been the target number 
that would have been put in there. 

Q What is the next column? 

A The next one is OPNG arrears, and that is openings 
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and then you end up at the end of the forward load, the 
column says 28 are outstanding, which is the same thing 
as opening arrears, what does that mean? 

THE WITNESS: Well, in this particular case it 
is left blank because the production manager apparently 
didn't feel he had sufficient information at this time 
to estimate the weeks that he was going to be able to got 
those pieces out. Under other circumstances he might 
indicate what he thought was going to be the production of 
that unit in the coming three months or 12 weeks. 

Q So even though he had a target of eight, work 
in progress on 13, he didn't feel he was in position to 
estimate when those remaining units would be completed? 

A Yes, sir. 

Q Then we have the next major heading forward load 
next 12 weeks. Could you explain that to the jury? 

A Yes, that is what I was just trying to explain 
to his Honor. 

TOE COURT: That is what I was asking him about 
when you were making your computation. 

MR. MALONEY: I will withdraw the question. 

I apologize. 

Q Taking the last column total outstanding on 

order book, could you explain what the numbers in this 
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2 

column represent? 
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3 

A That would indicate the total number of units 


■ 


4 

on the order book for production. 


J 


5 

Q Would that include all released orders, including 




6 

arrears? 


1 


7 

A I'm not sure, Mr. Maloney, whether it merely 




8 

referred to the three months, the next 12 weeks that he 


9 


9 

was looking to, or whether it would have been the total. 





THE COURT: Total outstanding on order book? 




11 

The order book wouldn't be broken down into periods that 




12 

way. 




13 

THE WITNESS: Actually, I don't believe we had 




14 

an order book as such. This is a term. The order might 




15 

very well show particular release dates. Whether the 




16 

reference in this form is to the shop order book in terms 




17 

of wh&t they are planning in the next three months or 




18 

whether that is intended to be a summary of the total numbei 




19 

of pieces on order, regardless of date of time when rcquircc 
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b4 

20 

I am really not sure. 




21 

THE CCURT: Just following through on that to the 




22 

next page, I notice something called Collins here, total 




23 

outstanding order of 10, and then February 2nd and March 




24 

10th. 




25 

THE WITNESS: That war in the prior time. Actually, 
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the delivery had been called for earlier. I think that 
is what those dates are referring to. 

Q Let's stay with the example his Honor picked. 

If the dates February 2nd and March 10th refer to 
February 2nd and March 10, 1970, why wouldn't those ten 
items appear in the column opening arrears? 

A Because we were waiting for Collins to supply 

a circuit board. Collins ordered X number of pieces. It 
said it wanted delivery at a certain time, but it was 
going to supply the basic part upon which the memory was 
to be constructed. My recollection is that part was very, 
very slow in forthcoming from them and we were never able 
to produce until we got the part, of course. 

THE COURT: On that second page under Micro-System: 
where the order book number says 4 and there is a problem 
65 unroleased, would that indicate that the figures on 
the order book were released? 

THE WITNESS: That certainly would indicate that, 
yes, sir, at least during this period of time. 

THE COURT: So that would be an indication that 
those figures on the order book wore released items? 

THE WITNESS: During this period of time if four 
would have been called for release, 65 wore remaining. 

It may be, your Honor, that that was a]1 that was released. 
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I can't tell, and I don't personally recall, 

Q Well, turning to Hewlett Packard, again on the 
second line of page 1, you see various figures which you 
have explained. At the end of the column it says 217. 

Now, we had those figures added up and they come to 202. 

It seems somebody made a mathematical error. 

A Is that your writing below the 202 or is that 

mine? 

Q I think that is Mr. Gretten's. But it depends. 

If someone made a mistake in one of the other numbers, 
but the total released is 217, it could be there is an 
error in one of the earlier columns. So we make no repre¬ 
sentation as to which number is correct. We can't tell. 

With respect to Hewlett Packard do you recall 
whether or not you had orders for two different types 
of units? 

A I think so. I think it was a matter of different 
size cores. 

Q Do you recall that one order was for a 30 mill 

stack, as they called it, because the cores used in that 

stack were the 30 mill size? 

A Yes. 

Q Was there a second unit that they were about 

to switch over to using a 22 mill size core? 
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A I think that is right. 

Q Now, could you tell from looking at this 
document, the second line, purchase order 22-0891, with 
the 217 total outstanding on the order book, do you recall 
whether that was 30 mill or 22 mill stack? 

A No, I am not sure which one it was. 

Q Do you recall what the price of the 30 mill stack 

was? 

A No, sir. 

Q Does the number $1190 refresh your recollection? 

A I was just looking at the 1970 sales forecast 
and it had 450 units at $1,200, so that is probably the 
one we are referring to. 

Q Well, take $1,200 to round it off and giving 
credit for the higher number, the 217, my statistician 
will add that up. 

THE COURT: You are asking him to multiply? 

MR. MALONEY: Yes. 

Q (Continuing) That would be $260,000 released 

on the 30 mill stack. 

Do you recall the price of the 22 mill stack? 

A No, I do not. 

Q I think wc turn over to the third page, down near 
the bottom, the fourth line up from the bottom, we have 
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I 2 

Hewlett Packard with a different purchase order, 22-02644— 


3 

JUROR NO. 4: On the next page? 


* 4 

THE COURT: The third page, sheet number 3, fourth 


I 5 

from the bottom. 


6 

Q (Continuing) — and that says total outstanding 


* 7 

on order book 36 units. Does that refresh your recollection 


1 8 

Mr. Kovar, that as of the beginning of June Hewlett 


9 

Packard had released only 36 of the 22 mill stack? 


■ 10 

A No. It does not because it seems to me that 


I 11 

there was more. 


12 

Q Do you recall the price of that stock? 


* 13 

A I don't recall it. 


i 14 

Q Does $733 refresh your recollection? 


15 

A I was just looking at Mr. Tucker's bookings 


* 16 

forecast, your GJ document, and that indicates a unit 


1 17 

price of $700. It was around there some place, $700. 


18 

Q Well, take $700. I can't put my hands on it 


19 

right now, $700 times 36. That would be $285,000 


1 20 

released, assuming that the figures on this exhibit are 


■ 21 

correct, Mr. Kovar. 


• 22 




A Okay. 


1 23 

Q That would leave unreleased $213,000? 


■ 24 

A If that is the difference. 


25 




Q Yes, that is the difference if all these 
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documents are correct. So that if all the calculations 
which we have made are correct, and just taking these 
three larger orders, out of the total of $1,330,000 on 
your May 26th memorandum. Defendant's Exhibit AH, $478,000 
of that would still be unreleased by the customers as of 
the beginning of June, 1970? Is that correct? 

A That is what those figures would indicate if 
that is what this form indicates, yes, sir. 

Q Subtracting that figure from the $1,330,000 

and assuming that all the calculations we have made are 
correct, you would have only $862,000 of orders actually 
released for delivery in the eight-month period, May 
through December, 1970? Is that correct? 

A Yes. 

THE COURT: Have you checked that? Is that right 
That should be a 5. 

Q The corrected figure should be $852,000? 


A Yes. 

Q Now, I believe you testified yesterday that 
when you prepared your memorandum of May 26, 1970, 
Exhibit AH,the way you got that the rate expanded to 
a 12-nonth period amounts to $1,995,460, I believe that 


you explained that figure by saying you divided the right- 
month figure of one million three in half and just added 
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mmh 

that half to come up with the 
that correct? 

A I think that is the 
came to the same thing. What 
12 months at the same rate as 
eight months. 


one million nine? Is 

way you explained it. It 
I said was that 19 is expande 
the 13 represents for the 


Q I guess I misunderstood. How do you get from 
$1,330,000 for eight months up to $1,995 on the 12-month 
rate? 

A I divide one million three by eight to give 
mo a monthly figure, and then multiply that by 12 to give 
mo an annual figure. 

Q Isrlt that the same thing, Mr. Kovar? 

A It might very well bo. You asked me what I 

told you, and I am trying to explain it again. 

Q I want to be sure we have it right so we go 
to the next step. If we divide this figure by eight, 
we would get a monthly rate of $107,000 roughly. 

A Have Mr. Grctten check it. I am not sure. 

Okay, 107 is a little high. 

Q Well, I am giving you the benefit, I think, 

of $4,000. 

A It is not for my benefit. 

Q If we multiply that by 12 we will get a 12-nont.h 
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rate of $1,278,000? 

A No, you would get a sum total of a figure 
of $1,278. I don't know what that would represent. 

THE COURT: That is the projection if you are 
taking the eight months. 

Q What I have attempted to do is to take just 
the released orders on your memorandum and carry that 
out to a 12-month rate, as you did when you included the 
released and unreleased. I hope I have done it correctly, 
and I will give you any opportunity to show me what I 
have done differently. Just taking the actual released 
orders where the customer said you could deliver. 

So, on that basis, it would be $1,270,000 for 
12 months, rather than $1,995,000, as indicated in your 
memorandum when you included released and unreleased. 

A That is the way the computation comes out, yes, 

sir. 

MR. MALONEY: Would this be a good time to 
take a recess? 

THE COURT: Yes. 

(Recess.) 
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(In open court: jury present.) 

THE COURT: All right, Mr. Maloney. 
bY MR. MALONEY: 

Q Mr. Kovar, I show you Plaintiff's Exhibit 14 in 
evidence, which vou have previously identified as /our 
report to your hoard of directors concerning the ’’.arch 
results. If I understood vour testimony correctly 

concerning that exhibit, it shows a net profit or loss of 
$35,000 on the first page, which you testified would he 
the loss on the Plessey accounting basis, but in your 
explanation to the board on the second page you say that 
based on ISL's accounting basis, the loss v/ould have only 
been $18,800; is that correct? 

A Yes, sir. 

q The paragrapn reads: 

"In addition, there were approximately ... 

I should start on the prior page. 

It says: "It should be noted that under our 

prior reporting r.ystcn, repairs were not included 
in the sales figure. Thus, we would previously 
have shown sales of $80,488. 


"In addition, there were approximately $8000 
in expenses which are not attributable to ILL. 
Under the prior svsten and not counting blosse/ 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURT HOUSE 
EOLEV SQUARE. NEW YORK. N.V. CO 7-4SE0 








71C 


Kovar-cross 

expenses we would have shown approximate gross sales 
of 80,000, cost of sales 70,100, manufacturing 
profit of zero, total G.A. marketing, engineering 
and interest of 18,800 and, therefore, a net loss 


of $18,800 for the month of March." 

How, in the reports prepared in January, 
Tcbruary, April and May results, in arriving at profit or 
loss, did you count returns or not count returns? 

A I think, as I indicated here, the .March results 
' fr weTTT'sot v>p in the form that Plcssey’s bookkeeping called 
for^ U T V t- showed a net loss of 38,000. 

Then, I indicated in my note to our remaining 


directors that under our prior ncthod, I thought we would 
cone to an 10.8, excluding the specific costs which were 
attributable only to riessey and, therefore,not counted 
against the earnings. 


VJhat I had done was to ask r.d Ilourihan of the 
expenses, the 20,700 expenses, how many should not be 
counted under the earn-out, and he said approximate!v 


8000. 

q so the onlv part of the difference between the 
35,385 and the 18,800 that would bo attributable to 
Flcssoy and not chargeable to you under the contract is 
the $8000 expense; is that correct? 
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to; yes, sir. 

Q The $27,000 figure would give effect to the 
returned goods and repaired goods that v/ere reshipped as 
was done in preparing the reports for January, February, 
April and May; is that correct? 

A They were included in the computation; that is 

correct. 

MR. MALONEY: Thank you. 

Q Mr. Kovar, I believe you testified on your 
direct testimony that vou had gone to Chicago sone time in 
early June and that there was a meeting with‘Mr. Carlen on 
or about June 9; is that correct? 

A That is right. 

f) That wan prior to anyone's receiving a copy of 
Mr. Sinsheiner's letter, dated June 9, is that correct? 

A Yes, sir. 

q Do you recall whether Mr. Lewis was present at 
your meeting with Mr. Carlen? 

A Yes, as I indicated earlier, I wasn't sure 
whether it was Harold or whether it was Julius and I think 
it was Julius Lewis. 

q i show you Plaintiff’s Exhibit 17, which I thinl 
you previously identified ns your report, dated May 13, 
1970, to your board of directors, is that correct? 
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1 

2 

A Yes, sir. 


1 

3 

0 That is the report on which you added the hand¬ 



4 

written notations indicating that »lr. Clarke and Mr. Crocker 


1 

5 

had made certain demands on you earlier in May? 


1 

6 

A That is correct. 


■ 

7 

Q That referred to giving Mr. Farr complete pricing 


l 

8 

authority, marketing authority and changing the work bench 



9 

layout, is that correct? 



10 

A That is what it is referring to, yes. 



11 

q Were those topics discussed at the meeting with 



12 

Mr. Carlcn and Mr. Lewis on June 9? 



13 

7. Indeed, they wore. 



14 

Q Was your refusal to go along with those changes 



15 

the basis on which you thought that Mr. Sinsheimer might 



16 

terminate you when you net with him later in the week? 



17 

A Yes, sir. 



18 

Q Was there any discussion of any other basis 



19 

upon which Mr. Sinsheimer night terminate you at that meet¬ 



20 

ing? 



21 

A Yes, sir. 



22 

o What else was discussed at the meeting? 



23 

A The request or instruction that Mr. Keppel report 



24 

to Mr. MeMamara and that, therefore, our engineering depart¬ 



25 

ment — 
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0 Leaving aside the Clarke and Crocker demands, 
all of those things you have testified to, I am sure all 
of those were discussed, but other than those things that 
the company wan asking you to do, was there any otner 
discussion at that meeting on Juno 9 about ’*r. Sinshoimer 
taking over based on some provision in the contract? 

Well, there was a question as to what provision 

of the contract could lie do so, yes. 

Q Under what provision of the contract could he do 

no? 

A. Hone at that point. 

q Which provision of the contract did you discuss 
at the meeting? 

A Well, we were talking about the takeover provis¬ 
ion, which as I recall it Section 5-D. 

0 Paragrapli 5-D? 

A Surely. 

Q Now, as of June 9, did vou and Hr. Carlen and 
Mr. Lev;is understand that you had May and June to average 
in order to reach the $15,000 profit level? 

A That was my understanding certainly. 

q Had anyone from riessey said to you 

by Juno 9 that your understanding was incorrect and that 
you had to make the $15,000 profit in the month of May? 
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A No, sir. 

Q So that at this meeting with you and Carlen and 
Lewis on Juno 9, no one could have anticipated the fact 
that Mr.Sinsheimer's letter of June 9 would bane his 
assumption of management control on the failure of the 
company to achieve profits of $15,000 in the month of May, 
is that correct? 

A That is not correct. You asked no what 
provision of the contract did we discuss when we wore 
talking about a possible takeover. There was only one 
section to my knowledge and that would have been Section 
5-I). 

The ouestion cane up how could thev possibly 
claim the right to take over under 5-0 and we looked at 5-0 
and T explained that the contract language ss of February IS 
war. rot the governing language, that we had amended it on 
March 2 and that is when Carlen blew up because that is 
when it came to his knowledge. 

The point of our discussion rcallv was that 
regardless of March 2 or Februarv 1C, thev still didn’t have 
a right under our contract to take over in May and the 
question wan, what do you think you are going to do in 
June, and I was estimating on the basis of what our shipment 
figures were as to what wo were going to do in June. 
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Nov;, the discussion at that point, of course, 
had to bo based upon guesses as to v;hat Plessoy night do, 
not knowing. 

Q Then,it is your best recollection that as of 
that neeting on June 9 there was a discussion Mr. Carlcn's 
presence that even if the March 2nd amendment was valid, 
Plesscy could not taku over control merely because you 
did not nake $15,000 profit in May; in that correct? 

A That is correct. 

Q Do you agree with Mr. Lewis, then, that Mr. 
Carlcn's recollection of the June 9 neeting is incorrect? 

MP.. McCCmrLL: I object to that, your Honor. 

Mr. Carlcn explained his testimony on redirect. 

THE COURT; I will sustain the objection. 

Q If I understood your testir.onv correctly on 
your direct testimony that at the conclusion of the neeting 
on June 9, Mr. Carlen instructed you not to express any 
reaction on behalf of the company to whatever Mr. Sinsheircr 
told you when you met him later in the week, is that 
correct? 

A I don't think 1 indicated it was an instruction 
from Mr. Carlen. Me had a group discussion of principal 
people involved and it ,T as concluded that I should go to 
Now York to the mooting on the 11th as rerunstod and then 
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find out v;hat the official position of Plessev vas going 
to be and for ne not to take any official position but to 
report back. 

Now, it wasn't an instruction fron !’jt. Carlcn. 
This was our consensus, this v;as the decision of the group. 

r; Mr. Kovar, I show you Plaintiff's Exhibit 26, 
which is ’*r. Rinsheiner's letter, dated June 9, and I 
believe vou testified on direct that Mr. Rinsheiner was not 
present at the meeting, hut Mr. Albert and Mr. Clarke 
delivered that letter to ”Ou; is that correct? 

A That is correct. 

q what did you understand Mr. Rinsheiner to be 
saying in that letter with respect to the basis on which 
he wan assuming management control? 

A I understood him to say that tiic contract renuired 
us to not average less than 15,000 a month commencing '*ay 1: 
that he had been advised bv our comptroller that wo didn't 
make 15,000 or to quote, "did not reach 15,000 in the 
month," consequently he was exorcising his alleged right 
to assume complete management control. '"hat is what T 
understood him to be saying in the letter. 

0 Pid you say to cither M r. Albert or Mr. Clarke 
that Mr. Rinsheiner did not have an” rioht to take over as 
of that tine because vou should have been eiven until June 
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to average 15,000 profit? 

A No, what I said war, what docs this mean as far 
as I an concerned? 

Q Then, there uas the discussion concerning the 
ternination of your personal services with Clarke and 
Albert to which you testified on direct? 

A Yes, sir. 

0 But vou recall no discussion with then as to 
whether or not the takeover was one nonth early based on 
vour understanding of paragraph 5-n? 

A To iny knowledge there was no such discussion. 

0 Mr. Kovar, I understand that the plaintiff 
claims in this action that Plessey not onlv breached the 
contract, but it defrauded ISL. Mow, what is your under¬ 
standing of the basis on which the plaintiff has made its 
claim that Plessey defrauded it? 

A fly understanding is that Plessey never intended 
to operate ISL as a business enterprise; that it never 
intended to allow the management of ISL to generate profits 
during the measuring ''car to the maximum; that it never 
intended to honor the right of ISL management to stav in 
control during the measuring venr; that its real intention 
was to absorb ISL into its preconceived memory plans, 
which called only for an assembly shop somewhere outside of 
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the United States to support a U.S. engineering and sales 
operation in nenory product. 

Q You nean when theaontract was sinned on February 
4, 1970, Plessey did not intend to live up to the managencnt 
provision in paragraph 5-D? 

A That is nv belief; yes, sir. 

Q It is your belief that when that provision was 
amended on March 2nd, riessey did not intend to live up to 
even the terns of that modified management provision; is 
that correct? 

A That is correct. It learned in the meantime 

that we had not only a good opportunity, but a probability 
of making the earnings called for in the February 4 agree¬ 
ment, and, therefore, had to reduce the period in order to 
continue the conspiracy to take us over. That is mv opinion 

Q When for the first time did you form that op'nion' 

A I don't know the date. It would have been some 

tine prior to the corimencoment of this suit. 

Q Well, when Mr. Sinshcimcr sent his letter to 
you of June 9, assuming management control, did it occur 
to you at that time that Mr. Sinshcimcr had defrauded you? 

A I am rcallv not sure of whether the thought 
occurred to me. I certainly was not vor” happ*' and I thin!., 
as I indicated, J rreofronded that wo commence litigation 
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at that point, but I an not really sure that I considered 
then to be at that point dishonest and had attenpted to 

defraud us. _ 

q VJhat is the basis upon which you nowbelieve that 

Plessey did not intend to live up to the contract when 

it signed the contract? 

A Because I have now seen the plans that Plessey 
had prior to any discussion with us; the plans as they 
developed during the discussion of acquisition with us; 
the plans for disnissal of 'Covar prior to any discussion 
of sane; the world plan, which thev subsequently attempted 
to implement through ne and when I refused to go along with 
that threw ne out and then proceeded to throw out everybody 
else in the organization who had any knowledge of what was 
going on. 

Now, it wasn't until that entire picture cane 
before ne that I finally reached the conclusion that T 
have. I think you will note, Nr. Maloney, that at one 
point I even offered to go to work for Plessey because at 
that point T thought in all honesty they were just fouled 
up and didn't know what they were doing and I thought T 
could help. 

Q Do vou recall when that was? 

A No, vou have the copy of the letter. I an not 
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REDIRECT EXAMINATION 
BY MR. MCCONNELL: 

Q Mr. Kovar, would you state again precisely v/hat 
it was that Mr. Clarke was asking you to agree to bad: in 
May? 

A Yes, sir. First, lie wanted total control of 

marketing, including the pricing of our product, and 
specifically he was asking that those authorities and those 
powers be transferred to Mr. Parr, newly hired by him, who 
was to report directly to Mr. Clarke and that I would be out 
of the line of authoritv of determining marketing practices 
and, more importantly, to determine price of product. 

Secondly, he wanted the ISL engineering function 
to be transferred to the United States and the control of 
the engineering functions to lie transferred to Mr. McNamara, 
who would report to Mr. Clarke. 

So that at that point both marketing and 
engineering would be transferred from my control and 
authority ultimately to Mr. Clarke. 

lie wanted the P.S. operation to be established 
in the Boston area and ho wanted the production facilities 
in Barbados to bo converted over to not onlv resemble but 
to be exactly like the Malta and Lisbon facilities wore, 
as he explained then to me or described then to me. 
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In short, it socnod to ne he wanted to make 
Barbados-ISL into an assembly shop, period. 

Q VJhat, again, was the date of these conver¬ 


sations? 

A They initially took place durinq the spring 
joint conference in Atlantic Citv and that would have been 
May 7, 8, 9, around there, maybe 10th. 

Q And the final confrontation in Barbados was 


when? 


A This, I hclieve, was May 9th. We left the 


Atlantic City conference and flew down to Barbador and .the 
final confrontation took place the following morning in nv 
office in Barbados. 

0 I show vou what has been narked Plaintiff's 


I’xhibit 72 and ask. you if you can identifv that? 

A That is a multi-page document entitled "Intcgratci 
'World Memorv Business Plan," dated May 8, 1970, rnd sets 
forth, as the title indicates, a worldwide nomor/ business 
plan of the Plessey components group. 


honor. 


MM. McCONUTLL: T offer it in evidence, your 


MR. MALOMBY: I have no objection to the plan. 


your Honor, but I would o'goct to any lengthy testimony 
about it since I don't think, it relates to anything I 
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raised on cross-examination. 

THE COURT: I will receive the exhibit. 

MR. .'1AL0NEY: We have no objection to the 

exhibit. 

MR. McCONNELL: I believe you asked Mr. Kovar 
what he based his claim of fraud on and this goes right to 
it. 

MR. ‘1AL0TIEY: Oh, all right. 

0 The date of that report again is when? 

A May 0, 1970. 

(Plaintiff's Exhibit 72 received in 
evidence.) 

Q Who is shown on the distribution? 

A Amongst others, it shows r, r. Pinshoiner, Mr. 

Don Clarke and Mr. F.J. Parr, who wan the marketing man 

who was introduced to me at the Atlantic City mooting. 

Q For the first time? 

A For the first tine. 

0 Arc you on that distribution list? 

A No, sir; I am not. 

Q Would vou turn to page 1 thereof and the para¬ 
graph headed "Summary" and read the first two sentences, 
please? 

A It says: "This brochure sets out a plan to 
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1 

develop our existing substantial U.X. nenorv business and 


1 

our newly formed U.S.A. nenorv business into a world¬ 



wide total menorv activity. The basis of this plan is the 


1 5 

development of an organization integrated under one 


1 

management." 


Mg 

0 VJould you turn to page 5 and the section 


1 8 

headed "U.S.A." and read that portion of the document to 


1 9 

the Court and the jury, please? 


10 

A It says: "The recent establishment of the 


■ 11 

U.S.A. memory division forms the basis of the plans for 


1 12 

the U.S.A. With the recent acquisition of ISL in 


13 

Barbados advancing these plans considerably. The decision 


i 14 

has alrcadv been taken to establish a marketing, engineering 


I 15 

and service facility in the Boston area and before very long 


16 

a mar)eting and engineering facility will also be establish¬ 


■ 17 

ed on the West Coast. A new marketing manager for the U.S.A. 


I 18 

lias recently been appointed and the Barbados management 


19 

strengthened bv the loan of the manager from the Portugese 


■ 20 

facility." 


1 21 

Q Those were the very things that Ur. Clarke was 


22 

asking you to assent to, is that right, in these May con¬ 


■ 23 

versations? 


1 24 

A That is correct. 


25 

Q When you indicated that von couldn't go along 
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with that because you thought it would depress profit 
short term and you had an obligation to your shareholders 
to maximize profits — 

THE COURT: Wait, please don't make a sum¬ 
mation. Is that supposed to be a question? 

MR. ‘McCQHNELL: I withdraw it, your Honor. 

THE COURT: All right. 

Q when you indicated that you did not assent to 
what Clarke was asking, Mr. Crocker pulled vou aside and 
said that Clarke was getting mad, is that right? 

A That is correct. 

O And, of course, at the time he was asking your 
assent, those verv things had already been actioned, hadn't 
they? 

A I now know that to be the fact. 

TEE COURT: Wait a minute. This is a verv nice 
conversation, but I think vre had better get the questions 
and answers. 

MR. MALOWEY: Your Honor, I would move to strike 
the last answer because this is norolv a statement of what 
is planned to bo done. As far as I knov/, there has boon 

no testir or.v that a Boston facility had boon established 
as of May, 1^70. 

THE COURT: Don't you get into a long convor- 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


sation. I won’t strike it, but I would like questions 
and answers and not a combined solilquv or whatever it is 
called that two persons have. 

MR. McCOMTIELL: All right, your Honor. 

Q Would you turn to the organization charts, 
which appear at the rear of that dociinent. They don't 
have page numbers. 

A Yes, sir.. 

Q There is a page headed "Year 1 70/71." Do you 
find that? 

A Yes, sir. 

MR. IlALOMEY: I haven't found it vet. Just a 
ronent, please. 

THE COURT: It is at the end? 

MR. MALOUEY: It is how many pages from the end, 

three? 

THE COURT: Four. 

mr. MAT.O!JEY: All right. 

Q What is the oroanizational structure shown for 
the U.S. market? 

A It shows a marketing manager, noting East- Coast 

operation, boston, coverinn technical and service. 

It shows a nonoral manager, Barbados operation, 

covering manufacturing and technical, both of whom report 
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to a world planning manager. 

!1R. MALONEY: Your Honor, I don't know whether 
this is the appropriate time, but the chart shows a lot 
more than that, I believe. 

THE COURT: You will got your chance on that. 

Q It war. left, \wasn't it, that Mr. Clarke was 
going to check back with Mr. Hinshciner? 

A That is correct. 

0 And then, as I recall your testimony, following 
these May discussions you attempted to got in contact with 
Mr. Sinsheiner several times? 

A I initiallv attempted to net hold of *b;. Clarke. 

Q Were you able to? 

A I contacted him on several occasions and asked 
him what was occurring and lie said he still didn't have a 
definitive answer from "r. Sinsheimer. The matter was still 
being reviewed. 

0 Do you recall the date of your last conversation 
with Mr. Clarke before you went to Hew York and vou were 
told that you v/ere through? 

A It would have been either June 8th or June 9th 
when lie advised me that Mr. f.insheiner wanted to meet with 
ne on June 11th in New York. 

Q Do vou recall when prior to that you may have 
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1 2 

tallied with him? 


1 

A No, I don't recall the date. 


4 

Q Now, going to your termination and the agreement 


1 5 

to pay you nix months' compensation -- 


1 

THE COURT: Didn't we go through all this before? 


7 

1 don't remember anything in the cross that cane up about 


1 8 

this. Did anything on cross come up? 


1 

MR. MALONEY: No, your Honor. 


10 

MR. McCONNELL: 11c examined him on the docunent. 


1 

I believe. 


1 

THE COURT: I don't renenher anything coning up. 


13 

T don't want to get repeating. 


14 

MR. MALONEY: Yes, your Honor, I did ask him 


15 

what benefits Plesscy conferred on him under the settlement 


16 

agreement. 


17 

MR. McCONNELL: I just want to get the other half 


18 

of that coin. 


19 

THE COURT: All right, get the other half of the 


20 

coin, then. 


21 

q Those benefits, what wore you asked to give up 


22 

or agree to? 


23 

A I was asked to agree to a non-competition pro¬ 


24 

vision, which indicated over a certain period of tine T 


25 

would agree not to go into a competing business v?th klossov 
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and I wan asked to waiv.Y any and all claims against Plessoy 
for any form of claim that I might have against them. 

q Was there some modification in that last request? 

A Yes, sir. The ultimate agreement was that I 

was waiving all claims except those as a shareholder and 
investor in International TTational Scientific, Ltd. 

TIIP COURT: I wonder whether the ladies and the 
gentlemon of the jury holding those exhibits, whether they 
need to hold them any more? 

MR. MALONEY: No, your Honor. 

THE COURT: Collect then. I think thev night 
be a little more comfortable. 

MR. MALONEY: I am sorry, your Honor. 

O Goinn to the subject of what orders you had on 

the books, did I understand you to testifv that as of 
l’ebruary, 1970, you had back orders of S2,000,000? 

A Yes, sir; slightly over. 

Q And that as of May, 1970, you had back orders 
of 2.5 million? 

A Approximately; that is correct. 

Q bid ''ou further testify that in the period Januar* 
through May you had shipments of approximately ?450,000? 

A That was nv recollection, yes, sir. t 

0 So that the increase in the hack orders from 
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2 million to 2.5 million, then, was accounted for by new 
orders taken of approximately 900,000? 

A That would be the primary difference; yes, sir. 

0 This was at, I believe you said, an average rate 
of $180,000 a month? 

A That is correct, but it wasn't 180,000 per 
month. That was just the average. 

HR. McCONNELL: I understand. 

Mr. Maloney asked some ruestions on Plaintiff's 
Exhibit 24 and T now offer it in evidence, your Honor. It 
is the June 2, 1970, letter from Mr. Kovar to Mr. Clarke. 

THE COURT: Show it to him. 

MR. McCONNFLL: I think ha gave it a defendant's 

number. 

MR. '1ALONEY: We have no objection to the piece 
of paper, but, of course, we do not admit the accuracy. 

TIIE COURT: Exhibit 2 4 will be received. 

(Plaintiff's Exhibit 24 received in 
evidence.) 

o The closing was on March 2, 1970. How soon 
thereafter did you get the working capital that Plessey 
aereod to supply, the money? 

A The money was almost innediate.lv forthcoming. 

THE COURT: That was the CO0,000 or the 800,000? 
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THE WITNESS: Yes, actually v;hat was done is that 
a line of credit, I think, was sot up for us, an' we then 
started paying our creditors and suppliers. 

THE COURT: A line of credit up to $800,000? 

THE WITNESS: I think it was nore than that, 
because it included the do\.Tt payment money that had been 
given to the shareholders of ISL and also it included, I 
think, the moneys that had been expended for the house and 
so I think it was nore than even 800,000, your Honor. 

Q How long did you estimate that it was going to 

take you to turn this company around? 

A I think the most optimistic estimate vas it was 
going to take two months to make a turn-around and a third 
month we were aiming, hopefully, for a break-even. 

Q At what sales figure would the business break 

even? 

A I think the figure 135,000 vas generally conceived 
to bo a break-oven figure. 

0 Referring to the June 2 report, Plaintiff's 
Exhibit 24, would you read the first paragraph thereof 
and then the new shipments figures? 

A Yes. It said, "The month of Mav showed con¬ 
tinued improvement. April new shipments exceeded March 
new shipments by 17 per cent. Hay exceeded April by 3C 
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per cent. Net sales showed an increase to 56 per cent 
April over March and /lay was 41 per cent over April.' 

Then, I set forth the figures for the three 

months of March, April am May. 

Q V7hat were tnose figures? 

A I broke it down between new shipments and the 
not returns, which would be the difference of what we 
got back from a customer to re-work and what we re-worked 

and shipped back to the customer. 

Q That v/ould either be a plus or a minus net return 

figure, right? 

A Yes, it would minus where we received more back 
from the customer than we had repaired and returned, it 
would be a plus when we were returning more than we were 
getting back in the case of repaired work. 

For the month of March I shoved 35,500 in new 
shipments, but a negative net return of 15,84 7 -for not 
sales in March of364,653. That compared to April ’..’here 
new shipments had increased to 04,338 and the net returns 
now were at a plus value of 6713 for a net sales figure of 
April of $101,101. 

In t'av it showed new shipments of 131,081, 
a plus figure for net returns of 11,252 with net sales 
beine $143,133 for the month of Mav. 
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Q In excluding the terms, was it your testimony 
that for the month of March you'had a loss of $27,000 
on your accounting basis? for the month of April, a loss 
of $1,800? and for the month of May, a profit of $6200? 

A I am sure of the last figure, I am not sure 
of the other two, but the controller's report that was 
given to me on June 8th, I believe, showing the results 
for the month of May, showed a $6200 profit for the month 
of May. 

Q Well, I show you Plaintiff's Exhibits 14 and 17 
and ask you if that refreshes your recollection as to 
the first loss figures I mentioned. 

A Yes, on our basis it indicated a loss in the 
month of March of $13,000 approximately, and $10,000 loss 
in the month of April, and, as I say, it was a $6200 profit 
in the month of May. 

Q Going back to the Data 100 loan of $200,000 
as to which you and Van Bellingham and Johnson pledged 
your stock as collateral, what happened to that $200,00? 

A The $200,000 was intended to be used, of course, 
to pay suppliers so that we could got the supply material 
movement going again. Unfortunately, the bank, our bank, 
the Canadian Imperial Bank, when I deposited the $230,000 
said it was taking the full $200,000to reduce our loan 
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from them, and I never got to use any of the $200,000 
to reduce our payables to creditors and to get material 
moving again. 

Q Was Plessey aware of that fact? 

A Indeed, yes, they were. 

Q At the time you commenced your discussions 
with Plessey, taking the period now, December and January, 
were you still having discussions with other potential 
buyers of the company? 

A Yes, sir. 

Q Was Plessey aware of this fact? 

A They were. 1 had so advised Mr. Sinsheimer. 

Q Going to the closing on March 2nd, Mr. Kovar, 

did Mr. Albert ever say that I5L was in breach of the 
warranty or representation that losses in the ordinary 
course would not exceed 20,000 per month for the period 
January and February? 

A No, sir, he did not. 

Q Mr. Maloney asked you whether or not after these 
demands were made for the two changes, the additional mone 
and the cost of that, and shortening the management period 
whether you attempted to contact any of the oth'T director 
Do you rceal1? 

A Yes, sir. 
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Q Was Van Bellingham's stock also pledged to 
Data 100? 

A It was. 

Q Was Johnson's stock also pledged? 

A It was. 

Q You said in answer to one of Mr. Maloney's 

questions that you didn't feel you could risk calling 

Plcssey's bluff. What did you mean by that and what would 

\ 

have been the situation? /' 

TIIE COURT: Didn't we go through that? 


MR. McCONNELL: It was raised with Mr. Lcw : s, 


your Honor. 


THE COURT: I guess so. 

\A Well, if Plessey were not bluffing and we said 
no to their demands, it was my feeling that wo would 
have a company without money, and the majority of the 
stock of which was held by Data 100, namely, all of mine 
and Vic Johnson's and Van Bellingham. So we had a bankrupt 
company, a lawsuit, and no money, and not only were our 
personal investments involved, but those of a number of 
other people, and I didn't fool we could chance calling 
the bluff. 

Q The February 4th agreement provided that a 
warranted statement for the 1060 profit and loss and balance 
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